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DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS FOR

MAGEE RANCH PLANNED DEVELOPMENT

THIS DECLARATION is made this 1lth day of
December , 1989, by DIABLO RANCH DEVELOPMENT
COMPANY, a California partnership (hereinafter referred to as

the "Declarant"}.

PREAMBLE

This Declaraticon is made with reference to the
following facts:

A. Declarant 1s the cwner in fee simple of that
certain real property situated in the Town of Danville, Contra
Costa County, California more particularly described in Exhibit
"A" attached hereto and incorporated herein by this reference
as though set forth in full.

B. It is the desire and intention of Declarant to
subdivide and to develop said real property as a planned
development, as defined in Section 1351(k) of the Civil Code to
ensure the preservation of the values and the aesthetic
environment for the benefit of the Owners and to this
objective, to impose on said real property described in said
Exhibit "A", mutually beneficial restrictions, easements,
assessments, liens, covenants and conditions under a general
plan or scheme of improvement for the benefit of all of the
Project and the Owners thereof.

C. Declarant intends to develop the project in
multiple phases. The first phase consists of the Lots and the
Common Area referred to in Exhibit A; the subsequent phase(s)
may consist of any portion or portions or all of the lands
referred to in Exhibit B. The first phase of this project will
be subject to this Declaration upon recordation. Any
subsequent phase(s) will be subject to this Declaration upon
recording of a Declaration of Annexation for that phase as
provided in Section 2.02.




D. This Declaration provides for the establishment
of a mandatory homeowners associaticn, "Magee Ranch Homecwner's
Association” (hereinafter referred to as the "Association”), of
which each purchaser of a Lot within the Project is to be a
Member. It shall be the responsibility and duty of the
Association, among cther things, to own, in fee and as
casements, and maintain, as necessary, common areas including
landscaped areas, to perform some specific malntenance within
the Private Areas as more particularly described herein, to
enforce this Declaration and, in particular, the design review
requlations and provisions, and to levy and collect assessments
on the Members to fund such duties and activities,

Declarant therefore declares that saild real property
described in Exhibit "A" and any property annexed to the
Project shall be held, transferred, sold, conveyed, leased and
occupied for a term of fifty (50) years from the date of the
recording of this Declaration (after which time sald Covenants,
Conditions and Restrictions shall automatically be extended for
successive periods of ten (10) years unless an instrument
signed by the then Owners of two-thirds (2/3) of the Lots has
been recorded agreeing to change cr terminate this Declaration
in whole or in part) subject to the followlng covenants,
conditions and restrictions, easements, charges and liens:

ARTICLE I
DEF INITIONS

The following words when used in this Declaration
(unless the context shall prohibit) shall have the following
meaning (regardiess of whether the initial letter of the word
defined is lower case or capiltal):

Section 1.01. All Weather Access Easement or A W A.E.
means the roadway, as shown on the Map, and the easement
described in Exhibit C attached hereto which are to be
maintained by the Asscciation as provided in Sections 6.01 and
9.04(b). The A.W.A.E. excludes from the roadway., for purposes
of maintenance by the Associaticn, the sewer collection
system. The sewer collection system consists of the manholes
and manhole covers at the surface and the pipes, manholes and
other assorted improvements lying below the surface of the
easement area which are part of the sewer collection system.

Section 1.02. Annexation. Execution of the process
described in Section 2.02 by which all or a portion of the
lands referred to in Exhibit "B" will be made subject toc thils
Declaration and included in this Project.




Section 1.03. Articles. The Articles of
Incorporation of the Magee Ranch Homeowner's Association as
such Articles of Incorperation may from time to time be amended.

Secticn 1.04. Association. Magee Ranch Homeowners
Lssociation, a California nonprofit mutual benefit corporation.

Section 1.05. Board. The Board of Directors of the
Association.

Section 1.06. Building. A structure on the Property
containing a Residence or designed for the storage of
automobilles.

Section 1.07. Bylaws. The Bylaws of the Association
which are or shall be adopted by the Board and as such Bylaws
may from time to time be amended.

Section 1.08. Common Area. All of the real property
designated as "Common Area" on the Map and a part of the
Project, or any portion thereof, which will be conveyed in fee
to the Association together with all improvements and
landscaping from time to time constructed thereon and shall
include, but not be limited to, driveways, walkways and
recreational facilities, if any. The "Common Area" in the
first phase 1s more particularly described in Exhibit "A"
attached heretc and the "Common Area” subject to Annexation
shall be as designated on the Map or Maps of the lands
described in Exhibit B recorded from time to time by Declarant.

Section 1.09. Declarant. Diablo Ranch Development
Company, a California partnership, and any successor or assign
designated by Declarant as the Declarant for purposes hereof by
a written instrument duly recorded in the Official Records of
the County of Contra Costa, State of California.

Section 1.10. Directcr. A member cf the Beoard.

Section 1.11. First Mortgagee. Any person or entity,
including banks, savings and loan associations, insurance
companies or other financial institutions holding a recorded
Mortgage which constitutes an encumbrance upon a Lot first in
priority of lien over all other encumbrances upon saild Lot
securing payment of money cther than this Declaration and liens
for real estate taxes and assessments.

Section 1.12. Landscaping Easement or L.S.E. The
easements so designated on the Map, burdening certain of the
lots and owned by the Asscciation for landscaping purposes, as
provided in Section 6.01.

Section 1.13. Lien. Any lien, whether voluntary or
involuntary.




Section 1.14. Lot. Any parcel of land shown on the
Map and a part of the Project on which a residential structure
could legally be constructed, whether or not one has been
constructed, together with any and all improvements thereon.

Section 1.15. Maintenance. The exercise of
reasonable care to Keep buildings, roads, landscaping, lighting
and other related improvements and fixtures in a state simillar
to their original condition, normal wear and tear excepted.
Maintenance of landscaping shall further mean the exercise of
regular fertilization, irrigation and other garden management
practices necessary to promote a healthy, weed-free environment
for optimum plant growth.

Section 1.16. Map or Maps. That certain final
subdivision map entitled "Subdivision 7058" filed 1n Map Book
338 at Page 19 in the Office of the County Recorder, County of
Contra Costa, State of California together with any final
subdivision map or maps depicting all or portions cof the lands
described in Exhibit B heretoc.

Section 1.17. May. The word "may" as used herein 1s
permissive.

Section 1.18. Member. Any person, firm or other
entity who is an Owner and thereby a Member of the Assoclation
as hereinafter provided.

Section 1.19. Mortgage. A deed of trust, as well as
a mortgage, and the terms may be used interchangeably.

Section 1.20. Mortgage Lien. The lien or charge or
equivalent security interest of any Mortgage or deed of trust.

Section 1.21. Mcrtgagee. A beneficlary under, or a
holder of, a recorded deed of trust, as well as a mortgagee,
and the terms may be used interchangeably.

Section 1.22. Mortgagor. A trustor under a deed of
trust, as well as a mortgagcr, and the terms may be used
interchangeably.

Section 1.23. Owner. Each person, firm or other
entity shown by a duly acknowledged instrument recorded in the
Of fice of the Recorder of the County of Contra Costa to be the
owner of a fee interest in a Lot. The term "Cwner"” shall
include contract purchasers and exclude contract sellers.
Declarant shall be the Owner of each Lot until such time as the
Lot is transferred of record by Declarant.




Section 1.24. Private Access and Utility Easement or
P.A.U.E. The easements so designated on the Map, the
maintenance duties with respect to which are set forth in
Section 6.03 and the ownership of which is described in
Section 7.04,.

Section 1.25. Private Area. Any Lots encumbered by
this Declaration from time tc time.

Secticin 1.26. Private Storm Drain Easement or
P.5.D.E. The easements so designated on the Map, burdening
certain of the lots and owned by the Assococlation for purpcses
of maintaining and repairing the drainage structures and

improvements located therein, as provided in Section 6.01.

Section 1.27. Project. The real property described
in Exhibit "A" and so much of that property described 1in
Exhibit "B" which 1s then annexed to the Project in accocrdance
with those procedures described 1n Sectlon 2.02.

Section 1.28. Property Tax Assessment. An assessment

levied pursuant to Section 4.06 to divide an unsegregated
property tax bill between or among two (2) or more Lots.

§§g§395 1.29. Regular Assessment. An assessment
levied to raise the “Estlmated Cash Requlrement pursuant to
Section 4.03, or an "Initial Assessment" as defilned in
Section 4.03, levied pricr to the first annual Regular

Assessment .

Section 1.30. Remedial Charge. A charge levied

against the Owner or Owners cf an individual Lot pursuant to
Section 4.05.

Section 1.31. Residence. A residential unit located

within a Building.

Section 1.32. Shall. The word "shall" as used herein
is mandatory.

Section 1.33. Speclal Assessment. Any assessment,
other than a Regular Assessment or a Property Tax Assessment,
levied against all of the Lots pursuant to Section 4.04.

Section 1.34. Term. Any reference to the "term" of a
contract shall not include any option or automatic renewal or
extension period so long as the term of the contract may not be
renewed or extended if notice is given by the Association
pursuant to provisions contained within the contract.

Section 1.35. Total Voting Power. Subject to the
special provisions of Section 4.03{(d), all of the votes of a




class of Members which could at any given time be cast at a
meeting of the Members of the Asscciation.

ARTICLE II
DIVISION OF PROPERTY AND LAND CLASSIFICATIONS

Section 2.01. Division of Property. All of the real
property described in Exhibit "A" 1s hereby divided into
Private Area and Common Area. Declarant shall convey to the
Association all Common Area no iater than the time of the first
conveyance by sale of a Lot. Whenever a portlon of the Common
Area has been offered for dedication to a public entity for
park, recreational or open space purposes, as evidenced by a
certificate on the Map or separate recorded instrument, and has
not been accepted for dedication or otherwise conveyed to such
public entity, it shall be conveyed to the Assoclation subject
to such offer. Until acceptance of the cffer of dedication
occurs, the Association shall be responsible for the
maintenance of such Common Areas, as set forth in Section 6.01
hereof. To the extent that the offer of dedication 1s, at any
time, rejected by all public entities to whom made, the
Association, upon demand shall convey tc the Town of Danville
any and all rights the Association may have tc develop the
portions of the Common Area which were made subject to the
offer of dedication. The transfer of development rights shall
pe in a form and contaln terms consistent, subject to
Section 815.9 of the Civil Code, with the grant of
"conservation easements” under Sections 815 et seq. of the
Civil Code. Upon transfer of the affected Common Areas
pursuant tc acceptance of the offer of dedication, the rights
and duties of the Owners and the governmental entity acquiring
such Common Areas relative to such Common Areas shall be
governed, in part, by Section 831.25 of the Government Code
which limits the liability of governmental entities when injury
is caused to persons or property by a failure of unimproved
public property which failure is the result of a natural
condition of such property. The offers of dedication
contemplated in this Section 2.01 shall be deemed prior in
right to this Declaration and shall nct be subordinate hereto.
Concurrent with the transfer of the affected Common Areas, the
Board, on behalf of the Association, shall record an instrument
which provides that the lands so transferred are de-annexed
from the Declaration and are held free and clear of the
encumbrance thereof.

Section 2.02. Annexation of Subsequent Phases. The
Property described in Exhibit "B" may be annexed to the Project
only as specified in this section.

(a) Declarant’'s Annexation Rights. Declarant
may, but shall not be required to, annex all or any portion of
the Property described in Exhibit "B" to the Project at any

5




time without the vote or approval of any cother Owners or the
Association; provided, however, that the Annexation and
development of property is in substantial conformance with a
detailed plan of phased development submitted to and approved
by the Department of Real Estate with the application for a
public report for the first phase of the Project; and, provided
further, that such Annexation is effected prior to the fourth
anniversary of the issuance of the original subdivision public
report for the immediately preceding phase (issued by the State
of California Department of Real Estate). The plan of phased
development submitted to the Department of Real Estate shall
include, but not necessarily be limited to, the followilng:

(1) Proof satisfactory to the Commissioner
that the Annexation will not overburden the Common Area.

(2) Proof satisfactory to the Commissioner
that the Annexation will not cause a substantial increase in
Assessments against existing Owners which was not disclesed 1n
the subdivision public reports under which the existing Owners
purchased their Lots.

(3) Identificaticn of the land proposed to
be annexed and the total number of Lots then contemplated by
Declarant for all phases of the Project.

(4) A written commitment from Declarant to
the Association that upon closing of escrew for the first sale
of a Lot, Declarant shall pay tc the Association appropriate
amounts for reserves for replacement or deferred maintenance of
the Common Areas in the annexed phase, which amounts are
necessitated by or arise cut of the use and occupancy of the
Residences under a rental program, 1if any, conducted by
Declarant which has been in effect for a period of one (1) year
or more as of the date on which escrow closes for the sale of
the first Lot in the annexed phase.

The foregoing requirements shall be conclusively
presumed to have been satisfied upon approval of the Plan by
the Department of Real Estate.

(b) Annexation Pursuant to Approval. Unless the
Annexation is to be made with the prior approval of a detailed
plan of phased development by the Department of Real Estate as
provided in the preceding paragraph, then such Annexation shall
occur only upon the Declarant's seeking and obtaining approvail
from fifty-one percent (51%) of all First Mortgagees who are
Eligible Holders and from the Association pursuant to the vote
or written consent of two-thirds (2/3) of the Total Voting

Power of the Association residing in Members other than the
Declarant.




(c) Annexation Procedure. The Annexation of any
property by Declarant shall be effected by the fulfillment cf
the following procedure:

{1) Declarant shall have reccrded a
Declaration of Annexation describing the property to be annexed
and providing for such additional covenants, conditions and
restrictions on such annexed property as may be necessary to
include such property in the Project and specifying that all of
the covenants, conditions and restrictions of this Declaration
shall apply to such annexed property in the same manner as if
it were originally subject to the Declaraticn as part of the
Project. No such amendment, addition or deletion shall alter
or change the general common plan or scheme created by this
Declaration, nor affect the provisions hereof or thereof as
coverants running with the land or egquitable servitudes, it
being the express desire and intention of Declarant to
establish a cohesive plan of such covenants and servitudes to
pe uniformly applicable to all portions of the Project,
including those portions added thereto by Annexation.

(2) Declarant shall have recorded a deed
conveying in fee to the Association all of the real property to
be annexed which is designated on the Map as "Common Area.”

After the required Annexation procedures are
fulfilled, the annexed property shall be subject to this
Declaration, all Owners shall be entitled to the use of all
Common Area, subject to the provisions of this Declaration, and
Oowners of Lots situated on the land annexed shall thereupon be
subject to this Declaration and, upon commencement of
assessments, be entitled to Membership in the Association (any
vote of the Members or reference tec Total Voting Power shall
include all Members, with no distinction being made because ot
the location of the Lot owned by any Member). Upon Annexation,
each Owner shall have a nonexclusive easement for ingress,
egress and utility purposes on, over, under, across and through
all Common Area subject tc this Declaration, as provided in
Section 7.06 hereof.

(d) Prior to Annexation. Unless and until
Annexation occurs, the Property described in Exhibit "B" shall
not be subject to the provisions of this Declaration.
Notwithstanding the preceding sentence and any other provisions
of this Declaration, those provisions of this Declaration which
expressly state that they shall apply to the Property described
in Exhibit "B" prior to Annexation shall so apply.




ARTICLE III
THE ASSCCIATION

Section 3.01. Formation. The Association shall be
established nc later than the time of the first conveyance by
sale of a Lot and shall be a nonprefit corporation organized
under the General Nonprofit Corporaticn Law of the State of
California. Upon the first conveyance by sale of a Lot to an
Owner, the Association shall be charged with the duties and
invested with the powers set forth in the Articles and the
Bylaws and this Declaration including, without limitation
thereto, administration and maintenance of the Project and the
Common Area. Neither the Articles nor the Bylaws shall be
amended so as to be inconsistent with this Declaration; and, in
the event of any inconsistency, the provisions of this
Declaration shall control.

Section 3.02. Owners of Lots are Members. Every
person who is a record Owner of a fee interest 1n any Lot which
is subject, by covenants of record, to assessment by the
Association, including contract purchasers (but not contract
sellers), shall be a Member cf the Association. The foregoing
is not intended to include perscns or entities who hold an
interest merely as security for the performance of an
obligation. Membership shall be appurtenant to and may not be
separated from ownership of any Lot to which it relates. The
membership held by any Owner shall not be transferred, pledged
or alienated in any way, except upon the sale of a Lot and then
only to the purchaser thereof. Any attempt to make a
prohibited transfer is void and will not be reflected upon the
books or records of the Association. Upon conveyance of any
Lot, the Association membership shall automatically be
transferred to the new Owner of such Lot and the Association
shall, upon receipt of evidence of such conveyance, change its
membership records accordingly.

Section 3.03. Voting and Classes of Voting Rights.

A. Class A Members. The owner of each Lot, excluding
the Declarant, shall be a Class A Member and entitled to one
(1) vote for each Lot owned; provided, however, Declarant shall
only be excluded from Class A Membership until the conversion
of Class B Membership to Class A Membership pursuant to
Paragraph €, below. If a Lot is owned by more than one (1)
person, each such person shall be a Member of the Association,
but there shall be only cne (1) vote for each Lot and the joint
owners thereof shall determine among themselves how such vote
will be cast. If any Owner casts a vote attributable to a
certain Lot, it will be conclusively presumed for any and all
purposes that the person casting the vote was acting with the
authority and consent of all other Owners of the same Lot. If
two (2) or more Owners of a Lot attempt to cast the vote




attributable to that Lot in connection with any issue to be
decided by the Membership of the Associaticn, all of such votes
shall be void and the vote attributable to that Lot shall not
be counted.

B. Class B Members. The Declarant shall, until the
conversion of Class B Membership to Class A Membership,
pursuant to Paragraph C, below, be a Class B Member and

entitled to three (3) votes for each Lot owned.

C. Conversion. <Class B Membership shall be
irreversibly converted to Class A Membership on the first to
occur of the following:

(1) Upon the second anniversary of the 1ssuance
of the original final subdivision public report for the most
recent phase of the Project.

(2) Upon the fourth anniversary of the 1ssuance
of the original final subdivision public repeort for the first
phase of the Proiect.

D. Voting with Two Classes of Membership. Sc long as
the Association has two (2) classes of Membership, no action by
or on behalf of the Associatlon which requires the approval of
Members, whether or not the action requires the vote of the
Total Voting Power of the Associaticn residing in Members other
than Declarant or otherwise excludes the votes of Declarant
(except for action pursuant to Sectlon 9.10), shall be deemed
approved without the vote or written consent of the prescribed
percentage of the Total Voting Power cf each class of Members.

E. Voting with One Class of Membership. After
conversion of the Class B Membership to Class A Membership, any
matter which requires the approval of a majority of the Total
Voting Power residing in Members other than the Declarant
(except for action pursuant to Secticn 9.10) shall also require

a majority of the Total Voting Power of the entire Assoclation.

F. Vesting of Voting Rights. Voting rights with
respect to the ownership of a Lot shall commence only at the
time the Lot becomes subject to Regular Assessments.

Section 3.04. General Powers, Duties and
Authority of the Association.

The Association shall have all of the powers set forth in the
Articles, Bylaws and this Declaration, together with the
general power to do any and all things that a corporation
organized under the laws of the State of California may
lawfully do in operating for the benefit of its Members,
subject only to the limitations upon the exercise of such
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powers as are expressly set forth in the Articles, Bylaws and
this Declaration. The Association shall have the power to do
any and all lawful things which may be authorized, required or
permitted to be done by the Associlation under and by virtue of
this Declaration and to do and perform any and all acts which
may be necessary or proper for or incidental to the exercise of
any of the express powers of the Association or for the peace,
health, comfort, safety or general welfare of the Owners and
guests of the Owners. Except as expressly otherwise provided
herein, the Association may delegate any of its power to such
committees, officers or employees thereof as a majority of the
Board may deem appropriate; provided, however, the Associaticn
may not delegate to officers or employees of the Assoclation
any power to levy fines, hold hearings as described in

Section 9.02 or impose discipline.

Section 3.05. Powers of the Board. The affairs

of the Association shall be managed by the Board. The Board
shall have the followlng powers:

(a) Exclusive Power. Except as expressly
otherwise provided herein, the powers and duties of the
Association which are not by the Articles, Bylaws or this
Declaration reserved to Members shall be exclusively exercised
and performed by the Board or such committees or officers as
the Board may establish, elect or appoint pursuant to the
provisions of the Bylaws. &ny pcwer to be exercised or duty to
be performed by the Association shall not be exercised or
performed by any Owner individually without the written consent
of the Board.

(b) General Powers of the Board. Without
limiting any powers of the Board conferred elsewhere herein, or
in the Articles or the Bylaws, the Becard shall have the
following powers:

(1) To call meetings of the Members.

(i1) To appeint and remove at pleasure
all officers, agents and employees of the Association,
prescribe their duties, fix their compensation (subject to the
provisions of Section 3.07(c)), and require of them such
security or fidelity bonds as it may deem expedient. Nothing
contained in this Declaration shall be construed to prohibit
the employment of any Member, Director or officer of the
Association in any capacity whatsoever.

(11i) To establish, levy, assess and
collect the assessments necessary to operate the Associatilon
and carry on its activities and to create such reserves for
extraordinary expenditures as it may deem appropriate.
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{(iv) Tc authorize and cause the
Association, subject to Sectieon 3.07, to: (1) enter into
management contracts and contracts for the day-to-day operation
of the Association and the discharge of its responsibilities
and obligations; or (2) enter into lease, license or other
agreements for the use of property or facilities not a part of
the Common Area. No contract for professional management shall
have a term of more than three (3) years and each such contract
shall be subject to all the other provisions hereof and shall
be terminable by either party without cause or payment of a
termination fee on ninety (90) days' written notice. Subject
to the foregoing, the Associaticn shall, at all times, maintailn
in force and in effect a contract with a professional property
manager for either the performance of the Asscclatlon’s
maintenance obligations or advisory or consulting services with
respect to the performance of such obligations.

{(v) To adopt, amend and repeal rules
and reqgulations consistent with this Declaration relating to
(1) the use of the Common Area; (2) the conduct of an Owner and
its family, contract purchasers, tenants or lessees and thelr
guests, invitees or licensees, with respect to the Project and
the other Qwners or occupants of the Project; (3) reasonable
charges for labor, services or expenditures incurred at the
request of an Owner or as a result of the actions of an Owner;
and (4) the interpretation cof provisions of, and terms used 1n,
this Declaration (said interpretation shall be conclusively
presumed to be correct so leng as it is not inconsistent with
this Declaration}).

(vi) Tc delegate its powers to
committees, officers or employees of the Association.

(vii) To incur debt for the purpose of
maintaining and improving the Common Area, and to encumber

property of the Association as security for the repayment of
such debt.

{(viil) To grant easements on, over,
under, across and through the Project for public utility and
other purposes consistent with the provisions of this
Declaration and the intended use of the Project as a planned
unit development.

(ix) Except as expressly otherwise
provided herein, the Board shall have the exclusive right and
obligation to manage and administer the Common Area and to
contract for all goods, services and insurance, payment for
which is to be made from the assessments hereinafter provided.

. {¢) No Active Business. Nothing contained
in this Declaration, however, shall be construed to gilve the
Board authority to conduct an active business for profit on
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behalf of the Association, all of the Owners, or any of them,
and the Board shall have no such power or authorlty.

Section 3.06. Duties of the Board. The Board
shall have the following duties:

(a) Association Duties. To cause to be
properly performed all duties imposed on the Associaticn by
this Declaration.

(p) Records. To cause to be kept a
complete record of all its acts and corporate affairs, and to
prepare budgets and financial statements for the Association.

(c) Supervise. To supervise all officers,
agents and employees of the Associatlon and to see that thelr
duties are properly performed.

(d} Assessments. With reference to
assessments of the Association:

(1) To fix, levy and collect
assessments pursuant to the provisions of Article IV of this
Declaration;

(11) To approve the annual budget and
fix the amount of the assessment adainst each Member for each
assessment pericd at least thirty (30) days in advance of such
date or period;

(111) To prepare a roster of the Members
and assessments applicable thereto which shall be kept 1n the
office of the Association and shall be open to inspection by
any Member;

(iv) Tc send written notice of each
assessment to every Member subject thereto; and

{v) To issue or cause an approprilate
officer to issue certificates as required by Section 4.08.

{(vi} To establish bank accounts for the
Association, consisting of separate accounts for that portion
of the Regular Assessments to be expended for current
operations and that portion of the Regular Assessments to be
held as reserves. The account intoc which the reserves are
deposited shall also be the depository for any Specilal
Assessments. The signatures of at least two (2) members of the
Board or of one (1) Board member and cne (1) officer of the
Association, not a Board member, shall be required tc make
withdrawals from the account in which the reserves (and Special
Assessments) are Kept.
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(vii) Tc advige the Town of Danville, from
time to time, of the names, addresses and telephone numbers of
the current members of the Bcocard.

(e) Insurance. To contract for casualty,
liability and other insurance on behalf of the Assoclatlon with
such coverages and 1n such amcunts as required by this
Declaration and as deemed necessary by the Board.

{£) Vacancies. To fill a vacancy or vacancies
on the Board except for a vacancy created by the removal of a
Board member for cause.

(g Utilities. To acquire, provide and pay the
costs of all water, electric, refuse disposal, and other
necessary utility services for the Common Area.

(h) Discharge cf Liens. To pay any amount
necessary to bond or discharge any claim which may be or become
a lien or encumbrance levied against the Project as a whole or
any part thereof which constitutes a lien against the Common
Area, rather than merely against the interest therein of
particular Owners; provided, however, that where one or more
Owners are responsible for the existence of such lien, they
shall jointly and severally be liable for the cost of
discharging it, and any costs incurred by the Assoclation by
reason of said lien or liens shall ke charged against each such
Owner and 1ts Lot as provided in Secticn 4.06. No decision
resulting in such liability cor charge shall be reached before
providing the Owner or Owners with notice and hearing
satisfying the requirements of Section 9.02 of this Declaration.

(1) Enforcement. To commence and maintailn,
in the name of the Asscciation and on its behalf, or in the
name and on behalf of any Owner who consents theretc, actions
for damages arising from, or to restrain and enjoin, or to take
any reasonable actlon necessary to prevent, any actual or
threatened violation of the provisions of this Declaration, the
Articles, the Bylaws, the rules and regulations of the
Association, the orders and awards of arbitration, or
resolutions of the Board, or to enforce, by mandatory
injunction or otherwise, the provisions of the foregoing. In
addition, the Board may suspend the voting rights of an Owner
or suspend the privileges of an Owner or its family, tenants or
lessees, or their guests, invitees or licensees to use the
recreational facilities located on the Property, or assess
monetary penalties against any Owner or other person entitled
to exercise such privileges for any violations of the
provisions of the foregoing; provided that the accused Owner or
other person 1s given fair notice and the cpportunity to be
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heard (in satisfaction of the minimum regquirements of
Section 9.02 of this Declaration) with respect to the alleged
violation before a decision to impose discipline 1s made.

Notwithstanding anytning to the contrary herein
contained, neither the Board nor the Association shall have the
power tc cause a forfeiture or abridgement of an Owner 's right
to the full use and enjoyment of its Lot and Residence,
including access thereto over and across the Common Area,
except when such loss or forfeiture 1s the result of a judgment
of a court or a decision arising out of arbitraticon or on
account of a foreclosure (judicial or under the power of sale
herein granted) for failure of the Owner to pay the assessments
levied pursuant to the provisions hereof. In the event legal
action is instituted by the Board pursuant to this section, any
judgment rendered in any such action shall include all costs of
coliection, court costs and reasonable attorneys’' fees.

(i) Operating Requirements. To obtain any other
material, supplies, furniture, property, labor, services,
maintenance, repairs, structural alterations, lnsurance, taxes
or assessments which the Assoclaticn 1s required to secure or
pay by law, local requirement or pursuant to the terms of this
Declaration, or as is necessary for the operatlion of the Common
Area, or for the enforcement of this Declaration; provided,
however, that if any such materials, labor, services,
maintenance, repairs, structural alterations, 1lnsurance, taxes
or assessments are provided for particular Lots, the costs
thereof shall, as is reasonable, be assessed to such Lots and
the Owners thereof as provided in Section 6.02 or as provided
in the Bylaws.

Section 3.07. Limitations on Powers of the Board.

The Board shal: not have the power to take any of the following
actions without the vote or written assent of a majority of the
voting power of the Asscciation residing in Members other than
the Declarant:

(a) Entering intc a contract with a third person
to furnish goods or services for the Common Area or the
Association for a term longer than one (1) year with the
following exceptions:

(1) A management contract, the terms of
which have been approved by the Federal Housing Administraticn
or Veterans Administration.

(i1) A contract with a public utility
company if the rates charged for the materials or services are
regqulated by the Public Utilities Commission or with any
municipal utility district, provided, however, that the term of
the contract shall not exceed the shortest term for which the
supplier will contract at the regulated rate.
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(1i1) Prepaid casualty and/or liability
insurance policies not to exceed three (3) years' duratlon
provided that the policies provide for short-rate cancellation
by the insured.

{1v) Agreements for cable television
services and equipment or satellite dish services and equipment
of not to exceed five (5) years' duration provided that the
supplier is not an entity in which the subdivider has a direct
or indirect ownership interest of ten percent (10%) or more.

(b) Selling during any fiscal year property of
the Associatlion having an aggregate fair market value dgreater
than five percent (5%) of the budgeted gross expenses of the
Association for that fiscal year. The foregoing limitation
shall not include the granting cf easements for purposes not
inconsistent with the development and use of the Project as a
planned development, which may be granted by the Bcard in its
reasonable discretion.

{(c) Paying compensation to Directors or offlcers
of the Assoclation for services performed, except that the
Board may authorize reimbursement to a Director or officer for
expenses incurred in carrying on the business of the
Assoclation.

(d} Delegating by the Board of the power to levy
fines, hold hearings or impose dilscilpline.

(e) Incurring aggregate expenditures for capiltal
improvements tc the common area in any fiscal year 1in excess of
five percent (5%) of the budgeted gross expenses of the
Assoclation for that fiscal year.

Section 3.08. Insurance and Bonds. The Assoclation
shall obtain those policies of insurance and bonds required,
and may obtain those policies of insurance and bonds permitted
to be obtained by the Asscciaticn. The Association shall
review and re-evaluate all policies and bonds obtained by the

Association at least annually.

(a) Fire and Casualty Insurance. The
Association shall maintain such casualty coverages and in such
amounts as the Board deems appropriate in light of the nature
of the Common Areas or any personal property acquired by the
Assoclation in connection with performance of its duties under
the Declaration.

(b) Liability Insurance. The Association shall
obtain a policy of comprehensive general liability insurance
covering all of the Common Area and all land, improvements or
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spaces owned, leased or used by the Association whether or not
they are leased to or used by a third party. Such coverage
shall be in amounts generally required by private institutional
mortgage investors for projects similar in construction,
location and use, but not less than One Million Dollars
($1,000,000.00) for personal injury and bodily injury,
including deaths of persons, arising out of a single
occurrence, and at least One Million Docllars ($1,000,000.00)
for property damage arising out of a single occurrence.
Coverage shall include, but not by way of limitatlon, liability
for property damage and bodily injury. including deaths arising
from the operation, maintenance or use of the Common Area or
from liability arising out of litigation related to employment
contracts of the Association. The policy shall name the
Association, the Board and each Member as insureds thereunder
and shall include a cross—-liability provision or endorsement.

{c) Reimbursement of Declarant. The premiums
for any of the insurance policies required or permitted to be
obtained hereunder, if paid by Declarant, shall be prorated
between Declarant and the Asscciation on the basis of a 360-day
year as of the date on which interim Regular Assessments
commence pursuant to Section 4.03, and the Assoclation shall
reimburse Declarant for that portion of the premium applicable
to the period from and after said date. Nothing contained 1n
this section, however, shall relieve Declarant from its
obligation to pay the pro rata share of insurance premiums
attributable to each Lot owned by Declarant until such time as
the Lot is transferred of record by Declarant.

{(d) Workers Compensation. The Assoclation shall
obtain such workers' compensation insurance as it shall deem
desirable and to the extent required under any applicable law.

(e) Bonds. The Association shall obtain blanket
fidelity bonds for all officers, directors, trustees and
employees of the Association and for all other persons handling
or responsible for funds of or administered by the
Association. If the Association has delegated some or all of
the responsibility for the handling of funds to a management
agent, a bond shall be obtained for its officers, employees and
agents handling or responsible for funds of, or administered on
behalf of, the Association. The amount of coverage shall be
based upon the best business judgment of the Board, but shall
not be less than the lesser of: (1) the estimated maximum
amount of funds, including reserve funds in the custody of the
Asscociation or the management agent, at any given time during
the term of the bond; and (2) an amount equal to the sum of
three (3) months' assessments on all Lots plus reserve funds.
The bonds shall name the Association as an obligee and shall
contain a waiver by the issuers of all defenses based upon the
exclusion of persons serving without ccmpensation from the
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definition of "employees" or similar terms or expressicns. The
bonds shall also provide that they may not be cancelled or
substantially modified (including cancellation for non-payment
of premium) without at least ten (10) days' notice to the
Asscociation and any Insurance Trustee.

(f£) Board Member's and Officer's Liability. The
Association may obtain, at the discretion of the Board, a
policy or policies of insurance covering the Owners,
individually or collectively, and the Directors and officers of
the Association, individually or collectively, against claims
arising out of or based upon negligent acts, errors, omissions
or alleged breaches of duty of any Director or any officer,
while acting in its capacity as such, upon terms and in an
amount to be determined by the Board.

(g) Adjustment of Losses. FEach Owner appoints
the Board as its attorney-in-fact to negotiate and agree on the
value and extent of any less under a policy of insurance
carried by the Asscciation pursuant to any of the provisions of
this section. The Board shall have full right and authority to
compromlise any claim, or to enforce any claim by legal action
or otherwlse, or to release and discharge any insurer, by and
on behalf of the Owners, and each of them.

ARTICLE IV
ASSESSMENTS

Section 4.01. Creation of the Lien and Personal
Obligation of Assessments. The Declarant for each Lot owned by
it and described in the Declaration and each Owner of any Lot
(by acceptance of a deed or other conveyance therefor, whether
or not 1t shall be so expressed in any such deed or other
conveyance) including any purchaser at a judicial sale (or a
nonjudicial sale conducted in the manner provided by law for
the foreclosure of a mortgage with a power c¢f sale), shall
thereafter be deemed to covenant and agree to pay to the
Assoclatlion all Regular Assessments or charges, and all Special
Assessments for capital imprcvements or major repairs, or other
purposes as hereln provided, as such assessments are, from time
to time, fixed, established and collected as hereinafter
provided. ©No Owner may waive or otherwise escape liability for
any assessment provided for herein by nonuse of the Common Area
or by abandcnment.

Secticn 4.02. Purpose of Assessments. All
assessments levied by the Association shall be used exclusively
for the purpose of promoting the recreation, health, safety and
welfare of the residents of the planned unit development and in
particular for the maintenance., operation and improvement of
the Common Area and any real or personal property in which the
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Association holds an interest. The Assoclation 1s hereby
authorized to establish a reserve account to fund anticipated
capital expenditures.

Secticn 4.03. Regular Assessments.

(a) Determination of Assessment. Pursuant to
Section 1365 of the Civil Code and as set forth in the Bylaws,
the Board shall prepare and distribute to the Members a pro
forma operating statement (hereinafter called the "Budget") for
such fiscal year. The Budget shall consist of an estimate of
(1) the operating and maintenance expenses (including the costs
of all insurance and fidelity bond premiums and 1nclud1ng
reasonabla reserves for cont1ngenc1es, maintenance, repalrs and
replacements) to be paid by the Asscciation in the performance
of its duties during such fiscal year; (11) the income (other
than from assessments as hereinafter provided), 1f any,
expected to be earned by the Asscciation during such fiscal
year; and (iii) the surplus, if any, avallable to the
Association during such fiscal year from the prior year's
fund. The amount by which the estimated expenses exceed the
sum of expected income plus available surplus shall constitute
the "Estimated Cash Requirement” of the Association for such
fiscal year, which amount shall be assessed equally to the
Lots, including those owned by Declarant. Failure to provide a
copy of the Budget shall not affect the validity of assessments
based thereon so long as an Owner recelves reasonable notice
before commencement of any action or proceedings to enforce
collectlon thereof.

In the event that Annexation occurs subsequent to the date
that the Board prepares the Budget but prior to the
commencement of the fiscal year for which the Budget was
prepared, the Board, within ten (10) days after Annexation,
shall prepare and distribute a revised Budget to the Members.
Such revised Budget shall be used, 1in lieu of the Budget
previously prepared, to calculate the Estimated Cash
Requirement of the Association and the assessments to be
assessed to each Lot during the Fiscal Year.

(b) Commencement and Payment of Assessments.
The first Reqular Assessment shall be levied as of the first
day of the Association fiscal year which 1s subsequent to the
first day of the first full month immediately following the
time of the first conveyance by sale of a Lot, and subsegquent
Regular Assessments shall be levied as of the first day of each
Association fiscal year thereafter. Each Owner shall pay the
Regular Assessment for a fiscal year in four (4) equal
quarterly installments, cne (1) such installment due on the
first day of each guarter in the fiscal year or in such other
reasonable manner as the Board may designate. Until the first
Regular Assessment is levied, interim Regular Assessments,
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based upon an approved Budget (the cumulative budget, which
includes the annexed phases, shall be used if Annexation has
occurred) shall be assessed equally to the Lots, including
those owned by Declarant. Interim Regular Assessments shall be
due and payable on the first day of the first full quarter
immediately following the time of the first convevance of a Lot
and subsequent interim Regular Assessments shall be due con the
first day of each quarter thereafter.

{c) Increase 1n Assessments. The Board may not
without the vote or written consent of a majority of a gquorum
of the Members, including Declarant, impose an annual Reqular
Assessment which exceeds the Regular Assessment for the
preceding fiscal year (and subsequent to Annexation, the
Regular Assessment set forth in the approved cumulative budget)
by greater than twenty percent (20%).

(d) Quorum and Voting.

(1) For the purposes of Section 4.03(c) and
Section 4.04, a quorum means more than fifty percent (50%) of
the Members.

(2) Any meeting cr election of the Association
for purposes of complylng with Section 4.03{(c}) and Secticn 4.04
shall be conducted in accordance with Chapter 5 (commencing
with Section 7510) of Part 3, Division 2 cf Title 1 of the
Corporatlions Code and Section 7613 of the Corporations Code.
For purposes of this provision and notwithstanding the
definition of "voting pocwer' or "Total Voting Power'" a quorum
shall not exist unless the percentage arising from dividing the
number of Members participating in the voting, whether pursuant
to a meeting or by written ballct, and eligible to so by the
total number of Members in the Association, including those
ineligible for any reason to vote exceed fifty percent (50%).

(e} Emerdency Assessments. Nctwithstanding any other
provision contained in Secticns 4.03 and 4.04, the Board may
increase assessments necessary for emergency situations. For

purposes of this section, an emergency situation is any one of
the following:

(i) An extraordinary expense required by an
order of a court.

(ii) An extracrdinary expense necessary to
repair or maintain the Project or any part of it for which the
Association 1s responsible where a threat to personal safety in
the Project is discovered.

(111) An extraordinary expense necessary to
repair or maintain the Project or any part of it for which the
Assoclation is responsible that could not have been reasonably
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foreseen by the Board in preparing and distributing the

Budget. However, prior to the imposition or collection of an
assessment under this Section 4.03(e), the Board shall pass a
resolution containing written findings as to the necessity of
the extraordinary expense involved and why the expense was not
or could not have been reasonably foreseen in the budgeting
process, and the resolution shall be distributed to the Members
with the notice of assessment.

(£) Annexation. If Annexation occurs after the first
Regular Assessment 1s due and payable, then the followlng
procedure shall be used tc determine and allocate the Regular
Assessments due during the fiscal year in which Annexation
OCCUrS:

(1) The Regular Assessment due and payable
by Owners of Lots for the fiscal year shall be a fraction of
rhe assessment determined in Subsection (a), above. The
numerator of said fraction shall be four (4), less the number
of whole quarters remaining in the fiscal year, and the
denominator of said fraction shall be four (4). The entire
Reqular Assessment shall be due, notwithstanding the first
sentence of Subsection (b), no later than the first day of the
quarter following the gquarter in which Annexatlon occurs.

(11) Commencing with the first day of the
first full quarter immediately following the date on which the
Declaration of Annexation is recorded and continuing on the
first day of each remaining quarter in the fiscal year in which
the Declaration of Annexation was recorded, interim Regular
Assessments (which shall be in addition tc the Regular
Assessment described in (1), above) based upon an approved
cumulative budget which includes the annexed phases shall be
assessed equally to each Lot, including those owned by
Declarant.

{111) Notwlthstanding anything to the
contrary contained in clauses (1) and (ii) above, if annexation
of a phase of this Project cccurs prior to the first sale of a
Lot {(Unit) therecn, then assessments with respect thereto shall
not commence until the first day of the quarter following the
month in which the first Lot is sold unless Declarant elects to
begin paying assessments before such sale occurs.

(iv) In no circumstances shall the Regular
Assessment assessed against a Lot be reduced by operation of
this subsection if

(A) The Association has commenced a
suit (as described in Section 4.07(a)) or recorded a claim of
lien (as described in Section 4.07(b)) for failure of the Owner
of such Lot to pay its Regular Assessment, and

21




(B) The Owner has not, within ten (10)
days after recordation of the Declaration of Annexaticn, cured
the default.

Section 4.04. Srecial Assessments. If the Board
determines that the Estimated Cash Requirement is, or will
become, inadequate for any reason (including, but not limited
to, unanticipated delinquencies or costs cof construction), the
Board may, at any time, levy a Special Assessment, which shall
be assessed to the Lots (including those owned by Declarant) in
the same proportions as a Regular Assessment, to make up such
inadequacy. Except as provided to the contrary in
Section 4.03(e), 1in any fiscal year the Board may not, without
the vote or written consent of a majecrity of a quorum of the
Members, including Declarant, levy Special Assessments to
defray the costs of any action or undertaking on behalf of the
Assoclation which 1n the aggregate (1) exceeds five percent
(5%) of the budgeted grcss expenses (per clause (i) of
Section 4.03(a)) for the then current fiscal year; or (ii)
causes the sum of the Regular Assessment and the Special
‘Assessment(s) to exceed the Regular Assessment for the
preceding fiscal year by more than twenty percent (20%) of such
preceding Regular Assessment. The Board may, in its
discretion, prorate the amount of any permitted Special
Assessment over the remalining quarters of the fiscal year or
levy the assessment immediately against the Lots. Unless the
time for payment is extended by the Board, a permitted Special
Assessment shall be due ten {(10) days after the Board gives the
Owners written notice thereof.

Section 4.05. Remedial Charges. The Board may, after
notice and hearing in accordance with the provisions of
Section 9.02 (notice and hearing), levy a Remedial Charge
against any Owner. Such Remedial Charges shall be due and
payable to the Associaticn when levied. A Remedial Charge may
be levied as provided in Sections 3.06(h) (discharge of liens),
3.06(1) (enforcement), 3.08(b) (co-insurance), 5.05 (insurance
burden), 5.06 (mechanics' liens), 6.02(a) (mandatory
maintenance), or as otherwise provided in this Declaration or
in the Bylaws. The limitations imposed by Sections 4.03 and
4.04 do not apply to Remedial Charges.

Section 4.06. Property Tax Assessments. Until such
time as the County Tax Collector segregates the property taxes
applicable to each Lot intc separate assessments for each Lot,
the Assoclation shall levy and enforce a Property Tax
Assessment agalnst each Owner whose Lot is taxed to Declarant.
A proportionate amount cf the unsegregated property tax bill
shall be assessed equally against each individual Lot.
Notwithstanding any provisicn to the contrary in Section 4.07,
the lien of the Property Tax Assessment shall attach to the
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individual Lot as of the date the lien for the payment of the
unsegregated property tax bill attaches to the Property, or any
part thereof; provided, however, that prior to undertaking
enforcement of any delinguent Property Tax Assessment, the
Association shall record a Notice of Assessment and Claim of
Lien against the delinguent Owner's Lot in the manner provided
in Section 4.07. The first installment cf the Property Tax
Assessment shall be due no later than December 1, and the
second installment shall be due no later than April 1. On or
before each such date, the Association shall deliver to
Declarant satisfactory evidence of the payment of each such
installment by the Assoclation to the County Tax Collector.

Section 4.07. Default in Payment of Assessments.
Fach assessment {(including Special Assessments) permltted or
required hereunder shall be a separate, distinct and persocnal
debt and obligation of the Owner against whose Lot the same is
assessed. Any grantee (including contract purchasers) of a Lot
who acquires its interests by a voluntary conveyance shall take
title to its Lot subject to all unpaid assessments levied
against the Lot prior to the conveyance of which 1t had actual
or constructive notice. The grantee's liability shall not
prejudice the grantee's right to recover from the grantor any
amounts paid by the grantee for which the grantor was liable.
As between a grantor and grantee, liability for the Payment of
any installment of any assessment shall be deemed to accrue on
the date on which such installment becomes payable. All
assessments shall be payable in the amount specified by the
assessment and no offsets against such amount shall be
permitted for any reason, including, without limitation, a
¢laim that the Association is not properly exercising 1ts
duties and powers as provided in this Declaratlon. The amount
of any assessment levied against a Lot (plus, in the event of
default in the payment thereof, late payment charges as
hereinafter provided, reasonable costs of collection, bank
charges for returned checks, 1nterest at the maximum legal rate
permitted from time to time under Section 1366 of the Civil
Code or any successcr statute thereto, costs and reasonable
attorneys' fees), after recordatlon of a notice of delingquent
assessment establishing a claim of lien pursuant to
Section 4.07(b), shall constitute a lien upon such Lot (fines,
penalties and Remedial Charges imposed to bring an Owner into
compliance with this Declaration or the Bylaws shall not,
except when the result of a judgment or order of a court,
constitute a lien). Each cf the Owners does, by mere
acceptance of a deed to a Lot, grant and appeint the
Association as trustee, with the power pursuant to Civil Code
Sections 2934 and 1367(d) as toc effect substitutions of
trustee, and as attorney-in-fact by special power of attorney
to enforce and to foreclose such lien by private power of sale
as provided in Division Third, Part 4, Title 14, Chapter 1,
Article 1, Secticns 2920 et seq. of the Civil Code of the State
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of California and further grants to the Association the
authority and power to sell the Lot of such defaulting Owner,
or any part therecf, to satisfy said lien, for lawful money of
the United States to the highest bidder. The Association may
commence any procedure for collection upon its own decision,
and it must so proceed upon the written request therefor signed
by any five (5) Owners. In the event of default in payment of
any assessment, and in addition to any other remedies herein or
by law provided, the Association may enforce each such
cbligation as follows:

(a) Suit. By suit at law against the defaulting
Owner. The judgment rendered in any such action shall include,
where permissible, awards for interest from the date of default
and for costs (including costs incurred in the collection of
delinguent assessments) and reascnable attorneys' fees.

(b} Lien. Thirty (30) days after the occurrence
ot any such default, the Association may give a notice to the
defaulting Owner or Owners demanding payment and stating the
date of the delinquency, the amount of the delinquency and the
amount of interest and late payment charges thereon from the
date of delinquency. If the amcunt of the delinguency plus
interest and late payment charges is not paid within ten (10)
days after delivery of the notice, the Association may record a
notice of delinquent assessment against the Lot of the
delinguent Owner or Owners which shall state (i) the name or
names of the delinquent Owner or Owners:; (ii) a legal
description of the Lot against which ncotice of delinquent
assessment 1s made; (iii) the amount claimed to be due and
owing; (iv) that the notice of delinguent assessment is made by
the Assoclation pursuant to the terms of this Declaration
(giving the date of execution and the date, book and page
references of the recording thereof in the Office of the
Recorder of the County of Contra Costa); (v) the name and
address of the trustee authorized by the Association through
exercise of its rights of substitution of trustee pursuant to
Civil Code Sections 1367(d) and 2934a to conduct a non-judicial
sale; and (vi) that a lien is claimed against the Lot in an
amount equal to the amount of the stated delinguency plus
interest thereon from the date of delinguency, late payment
charges, costs and reasonable attorneys' fees. The lien shall
attach immediately upon recordation of the notice of delinquent
assessment subject only to the limitations hereinafter set
forth. The lien shall not be affected by any sale or transfer
of the Lot. Each default shall constitute a separate basis for
a lien. Any such lien may be foreclosed by appropriate action
in court or in the manner provided by law for the foreclosure
of a mortgage with a power of sale. In the event foreclosure
1s by action in court, reasonable attorneys' fees shall be
allowed. 1In the event foreclosure is under power of sale, the
Board, or any person designated by it in writing, shall be
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deemed to be acting as the agent of the Association for conduct
of the sale and shall be entitled to expenses and such fees as
may be allowed by law or as may be prevalling at the time the
sale is conducted. The Assccilation, acting on behalf of the
Owners, shall have the right to bid on the Lot of the
delinquent Owner or Owners at the foreclosure sale and to
acquire, hold, lease, mortgage and cenvey for valuable
consideration the Lot. In the event a default for which a
notice of delingquent assessment is recorded as hereilnabove
provided is timely cured, the Assoclation shall record a
release of the notice of delinquent assessment.

(c) Late Payment Charge and Interest. The
Association shall be entitled to levy late payment charces and
interest for the delinquent payment of Reqular Assessments,
Special Assessments and Remedial Charges in amounts not to
exceed the amounts, and at the rates, permitted from time to
time under Section 1366 of the Civil Cocde, any successor
statute thereto or, in the absence of a statute, such
reasonable amounts as may be established py the Board from time
to time. Unless a different charge or rate 1s permitted by law
from time to time, a late charge shall not exceed the Jreater
of ten percent (10%) of the delingquent assessment or Ten
Dollars ($10.00) and interest on the delinquent assessment,
reasonable costs of collection and the late charge may be
charged at a rate not to exceed twelve percent (12%) per annum
commencing thirty (30) days after the assessment becomes due.

Secticn 4.08. Estoppel Certificate. A certificate

executed by any two (2) members of the Board setting forth the
amount of any due and unpaid assessments wilth respect to a Lot
(or the fact that all assessments due are paid, if such is the
case) shall be conclusive upon the Board, the Assoclatilon and
the Owners in favor of any and all persons who rely thereon in
good faith, and any Owner shall be entitled to such a
certificate within ten (10) days after demand therefor and upcn
payment of a reascnable fee not to exceed the greatest amount
charged for a lcan statement of condition by a major bank with
headquarters in San Franciscc, Califcrnia.

Section 4.09. Failure to Fix Regular Assessments.
The failure of the Board to fix Regular Assessments hereunder
before the expiration of any year, for that or the next year,
shall not be deemed a waiver or modification in any respect of
the provisions of this Declaration or a release of the OQwner
from the obligation to pay the assessments, or any installment
thereof for that or any subseguent year, but the assessment
fixed for the preceding year shall continue until the new
assessment i1s fixed.

Section 4.10. Exempt Property. The following

property shall be exempt from all assessments, charges and
liens created herein:
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(a) all property dedicated to and accepted by a
public authority; and

(b} all Common Area.

Secticn 4.11. Exemption from Certaln Assessments
Relating to Incomplete Common Areas. The Declarant and any
other Owner shall be exempted from the payment of that portion
of any Reqular Assessment which is for the purpcse of defraying
expenses and reserves directly (including, without limitation,
landscaping and any systems or equipment to be used for the
maintenance thereof) attributable to the existence and use of a
Common Area facility that is not complete at the time Regular
Assessments commence. Any exemptiocn from the payment of
Regular Assessments with respect to Common Area facilities
shall be in effect only until the earliest of the following
events:

(a) A notice of completion of the Common Area
facility has been recorded.

{b) The Common Area facility has been placed
into usge.

ARTICLE V
USE RESTRICTIONS

Section 5.01. Residential Use. Each Lot shall be

used exclusively for residential purposes except as provided in
Sections 5.02 and 5.17.

Section 5.02. Sales Models. Notwithstanding any
provision to the contrary herein, Declarant and its successors
or assigns shall be allowed to use certain Resldences or to use
trailers located in the Project at such places as Declarant may
select as sales models, conducting therein, through agents or
employees, sales activities usually associated with model homes
until Declarant or such successor or assign no longer owns a
Lot in the Project. For purposes of this Section 5.02 and all
provisions of this Declaration which make express reference to
this Section 5.02, a successcr or assign of Declarant shall
mean a person or entity, whether or not designated pursuant to
Section 1.09, who purchases one (1) or more Lots for purposes
of constructing Residences thereon and thereafter {(or during
the course of construction) reselling the Lot and Residence,
all in the ordinary course of such purchaser's business.

Sectien 5.03. 8Signs. No sign, advertisement, poster,
bill or notice of any kind (including, without limitation,
political and commercial signs) shall be displayed to the
public view on or from any Lot or the Common Area without the
prior consent of the Board, subject to the following exceptions:
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(a) Project identification signs maintained by
Declarant;

(b) A single sign, indicating the number of the
Residence and the name of the Owner, which has been approved as
to design, size and location by the Board:

(c} A single sign of customary and reasorable
dimensions advertising any Lot for sale, lease or rent and
piaced on the Lot; and

(d) Signs maintained by Declarant or a successor
or assign within the meaning of Section 5.02 in connection with
its sales activities.

(e) Signs erected by a public agency in
connection with the use of rights-of-way and easements on the
Project granted to such public agency.

Section 5.04. Design Review Committee.

(a) Members. The Design Review Committee (the
"Committee") shall consist of a chairman and two (2) additional
members and shall include a member of the Board. The members
shall be elected and serve as provided in this Declaration.

(1) The Declarant may appoint all of the
original members of the Committee and all replacements until
the first anniversary of the issuance of the original final
subdivision public report for the Project. The Declarant may
appolnt a majority of the members of the Committee until ninety
percent (90%) of all Lots have been sold or until the fifth
anniversary of the issuance of the original final subdivision
public report, whichever first occurs.

(11) After one (1) year from the date of
1ssuance of the original final subdivision public report, the
Board shall have the power to aprecint one (1) member to the
Committee. The Becard shall have the power to appoint all the
members of the Committee upcn conveyance of ninety percent
(90%) of all Lots or the fifth anniversary date of the issuance
of the original final subdivision public report, whichever
first occurs.

(i1i) Persons appcinted to the Committee by
the Board shall be Members of the Association. Persons
appointed to the Committee by the Declarant need not be Members
of the Association (the Declarant shall provide the Board with
the names of all persons appointed by Declarant). Perscns

appointed to the Committee shall serve until their successor is
named.
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(b) Prohibitions Against Constructicn or
Alteration. Except with respect to Declarant as hereinafter
provided, (i) no buildings, fences, walls or other structures
shall be erected, altered or placed on any Lot, or (ii) shall
any landscaping be installed which i1s visible from a public
street or adjacent Lot, or (1ii) shall the exterior of any
structure be painted or the extericr building materials be
replaced or altered until building plans, specifications and
plot plans showing the location of structures on the Lot and/or
the exterior treatment proposed to be gliven to any structure
and/or landscape plans showing the nature and arrangement of
the landscaping materials together with such additicnal plans
and specifications as the Committee may reasonably requlre have
been submitted to and approved in writing as to conformity and
harmony of external design, and as not interfering with the
reasonable enjoyment of any cther Lot, by the Committee.

(c) Exclusion of Declarant from Jurisdictlion of
Committee. Neither Declarant nor any successor or assign of

Declarant as defined in Section 5.02, shall be required to
obtain the approval of the Committee in connection with the
construction of the original Residence or any anclllary
structure or improvement on a Lot or for the planting cof the
original landscaping therefor (or in the Common Areas) or for
any alterations or modifications to such Residence, structures
or improvements made at the request of the original purchaser
of the Residence and agreed to be made and substantially

completed prior to the transfer of title to such original
purchaser.

(d) Powers of the Design Review Committee. The
Committee shall have the followling powers:

(1) to review and approve, disapprove or
conditionally approve all plans, submittals, applicaticns and
requests made or tendered to it by Owners, or theilr agents,
pursuant to the provisicns cof this Declaration. In connection
therewith, the Committee may investigate and consider the
architecture, design, layout, landscaping, energy conservation
measures, water conservation measures, fence detail, and other
features of the proposed improvements;

(i1) to adept rules and regulations for the
transaction of business, scheduling of meetings, conduct of
meetings and related matters;

(iii) to require the submission cof site
plans, diagrams, photographs, materials or other presentation
material as may be necessary for complete review and
consideration of the proposed development. All such plans and
specifications shall be submitted in writing in duplicate and
each shall be signed by the Owner or its authorized agent;
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(1v) to adopt criteria, consistent with the
purpose and intent of this Declaration, to be used in making
1ts determination to approve, disapprove or conditicnally
approve any matter submitted to it for decision;

(v) to adopt a schedule of reasonable fees
for processing submittals and otherwise to cover the costs of
exercising its rights and powers hereunder and to establish the
time and manner in which such fees shall be paid; and

(vi) to advise the Bcard to enjoin any
action taken in viclaticn of the covenants relating to
architectural control.

(e) Duties of the Design Review Committee. The
Committee shall:

(1) render a decision, in writing, on each
matter submitted to it within thirty (30) days of receipt of
all data required by its rules and regqulaticons. Failure to
render a declsion within said period of time shall be deemed to
be an approval c¢f the matter as submitted. The approved plans
and specifications, 1f any, shall be signed in duplicate by a
duly authorlzed member or employee of the Committee and shall
be incorporated 1n the decision by reference. One (1) copy
shall be retained by the Committee and cne (1) copy shall be
returned to the Owner or applicant;

(11) publish and make available to the
Cwners and prospective owners all of 1ts rules, regulations and
criteria from time to time adopted, 1f any;

(111) impose a requirement, at the time of
granting any approval, that the improvements or landscaping be
commenced within a stipulated time, failing which the approval
shall be deemed revoked. Any failure to prosecute landscaping
or improvements or alterations diligently to completion shall
be deemed a breach of the Owner's covenants under this
Declaration;

(iv) as conditicns precedent to approval of
any matter submitted to it, the Committee shall find that:

(1) general architectural considerations,
including the character, scale, and quality of the design, the
architectural relationship with the site and other Buildings,
building materials, colors, screening of exterior
appurtenances, exterior lighting and similar elements have been
incorporated in order to ensure the compatibility of the

proposed improvement with its design concept and the character
of adjacent Buildings.
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(2) general site considerations including
site layout, open space and topography, orientation and
locations of buildings, vehicular access, circulation and
parking, setbacks, height, walls, fences, and similar elements
have been designed to prcvide a desirable environment.

(3) general landscape consideration,
including the location, type, size, color, texture and coverage
of plant materials, provisicn for irrigatlon, malntéenance and
protection of landscaped areas and similar elements have been
considered to ensure visual relief, to complement Buildings and
other structures, and tc provide an attractive environment for
the enjoyment of the Owners in general and the enhancement of
property values in the Project generally; and

(v) 1f the Commlittee makes a negative
finding on one or more of the matters set forth in
Paragraph (iv} abcve, as applicable to the matter before 1t, it
shall disapprove such matter or condition its approval so as to
allow such finding to be made.

(f£) Appeal of Design Review Committee Decisions;
Arbitration. An Owner may appeal the declsions of the
Committee to the Board. 1If the Board elects to hear the
appeal, it shall convene a speclal meeting in accordance with
the By-laws within thirty {30) days after receilpt of the
Owner's request for a hearing. If the Board does not convene
such special meeting within the thirty (30) day period or if
after such special meeting the Owner has failed to cbtain the
relief which it sought, the Owner may demand that the matter be
submitted to binding arbitration in accordance with Article X
of the By-laws. The Board shall have the powers to uphold a
decision of the Committee, overrule such decision either with
or without the imposition of conditions on the proposed
constructlon or landscaping, or require the Committee to
reconsider the matter.

{(g) No Liability for Architectural Review.
Neither the Declarant, the Association, the Board, the
Committee nor the members of designated representatives thereof
shall be liable for damages to anyone submitting plans or
specifications to them for approval, or to any Owner or
occupant of a Lot by reascn of mistake in judgment, negligence,
or nonfeasance arising out of or in connection with the
approval or disapproval or failure to approve or disapprove any
such plans or specifications, or for any defect, whether in
design or construction, in any structure constructed from such
plans and specifications. Neither the Declarant, the
Associlation, the Board, the Committee nor any member thereof
shall be responsible for reviewing or approving any plans with
respect to the adequacy c¢f engineering design in any aspect
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whatsoever. Every perscn who submits plans or specifications
to the Committee for approval agrees, by submissicon of such
plans and specifications, and every Owner or occupant of a Lot
also agrees, that it (they) will not bring any action, suit or
clalm against Declarant, the Assoclation, the Board, the
Committee or any of the members cor designated representatives
thereof with respect to any matters for which such persons or
entities are relieved of liability pursuant to this section.
Each Owner, in addition to satlsfying the reguirements set
forth in this Declaration, shall determine and satisfy the
requirements imposed by the Town of Danville in connection with
1ts construction. Approval by the Committee does not
constitute a representation that the proposed construction will
be approved by the Town of Danville or that it conforms to the
zoning or building requirements thereof.

{(h) Notice of Nconcompliance or Noncompletion.
Notwithstanding anything to the contrary contained herein,
after the expiration of the later of (1) one (1) year from the
date of 1ssuance eof a building permit by municipal or other
governmental authority for any lmprovements or (i1i) one (1)
year from the date of the commencement of construction within
the properties of any improvements, said improvements shall, in
favor of purchasers and encumbrancers in good faith and for
value, be deemed to be in compliance with all provisions of
this Declaration, unless actual notice of such noncompliance or
noncompletion, executed by the Board, the Committee or its
designated representatives, shall appear of record in the
Office of the County Recorder of the County of Contra Costa,
State of Californla, or unless legal proceedings shall have
been instituted to enforce compliance or completion.

(1) Appointment and Designation. The
Committee may, from time to time, upon approval of the Board,
delegate any of 1ts rights or responsibilities hereunder to cne
(1) or more duly licensed architects or other qualified persons
who shall have full authority to act on behalf of the Committee
in all matters delegated.

{j) Inspection by Design Review Committee. Any
member or agent of the Committee may, from time to time, at any
reasonable hour or hours and upon reasonable notice, enter and
inspect any property subject to the jurlSdICthH of the
Committee as to its improvement or maintenance in compliance
with the provisions hereocf.

Section 5.05. No Insurance Burden. Nothing shall be
done or Kkept in any Private Area or in the Common Area which
would increase the rate of insurance on the Common Area or any
part of the Project without the prior written consent of the
Board. The Board may levy a Remedial Charge against the Owner
of a Lot tc reimburse the Asscciation for any such increase in
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the rate of 1nsurance. Nc¢ Owner shall permit anything to be
done or Kept in its Residence or on its Lot or in the Common
Area which would result in the cancellation of insurance cn any
Building or any part of the Commen Area or the Prcject, or
which would be in violation of any law. No waste shall be
committed in the Common Area.

Section 5.06. Termination of Mechanics' Lien Rights
and Indemnification. No labor performed or materials furnished
to and incorporated in a structure or improvement with the
consent or at the request of the Cwner thereof, its family,
lessees, tenants or contract purchasers, or their agents,
contractors or subcontractors, shall be the basis for filing a
lien against the Lot of any other Owner not expressly
consenting to cr requesting the same, or against the Common
Area. Each Owner shall indemnify and hcld harmless each of the
other Owners and the Assoclation from and against all Iiability
arising from the claim of any lien against the Lot of any other
Owner or against the Common Area for construction performed, or
for labor, materials, services, equipment or other products
incorporated into Improvements on the Owner's Lot, at such
Owner's request or with its consent. The provisions of this
section shall not apply to any labor performed or materials
furnished at the request of the management agent or the Board.
At the written request of any Owner, the Association shall
enforce such indemnity by collecting from the Owner of the Lot
on which the labor was performed or to which materials were
furnished, through Remedial Charge against the Owner of said
Lot, the amount necessary toc discharge any such lien, including
all costs incident thereto.

Section 5.07. Storage. There shall be no obstruction

of the Common Area. Nothing shall be stored in the Common Area
without the prior consent of the 3Board.

Section 5.08. Trailers, Trucks, Campers and Boats.
No mocbile home, trailer of any kind (except trailers used in
connection with sales activities by Declarant or its successors
or assigns as defined in Section 5.02), truck (except
three—quarter ton or smaller pick-up trucks without campers),
unmounted camper, boat or similar recreaticnal vehicle shall be
parked, stored, kept, maintained, placed, constructed,
remodeled, reconstructed or repaired (herein collectively
referred to as "park" or "parking"), upon any street or portion
of the Common Area in the Project, Lot, driveway or parking
space, nor shall any maintenance or repair of any motor vehicle

be performed except within a Building where totally 1solated
from public view.

Section 5.09. Nencommercial Vehicles and Garages.
The streets within the Project and the driveways of Residences
shall be used solely for temporary parking of noncommercial
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passenger vehicles (the fact that a vehicle has, or does not
have, commercial license plates shall not be determinative of
the guestion whether a vehicle is or 1s not "noncommercial).
When garages are not in use (the fact that a vehicle is parked
in a garage shall not constitute "use'), garage doors shall be
closed. Disabled noncommercial vehicles or those which will be
parked continucusly for twenty-fcur (24) hours or more shall be
subject to the provisions of Secticn 5.08 unless the consent of
the Board to an alternative arrangement is first obtained.

Secticn 5.10. Laundry. No clotheslines shall be
erected or maintained and there shall be no drying or
taundering of clothes outside of a Building.

Section 5.11. Pets and Animals. Except for a
reasonable number of household pets of the type usually found
in single family homes, no animals, livestock, reptiles,
rodents, birds or poultry of any kind shall be raised, bred or
kept in any Private Area or in the Common Area. Under no
circumstances may an animal be kept, bred or maintained for any
commercial purpose. Should any animal belonging to an occupant
or Owner be found in the Common Area without a leash held by a
person capable of controlling the animal, the animal may be
removed by the Assoclation, or a person designated by it to do
so, to an animal contrel shelter under the jurisdiction of the

County of Contra Costa, subject to the laws and rules governing
said shelter.

Section 5.12. Plants and Pests. Neither an Owner,
nor its family, lessees, tenants or contract purchasers, shall
permit any thing or condition which would induce, breed or
harbor infecticus plant diseases or noxious insects or vermin.

Section 5.13. No Nuisance. No obnoxious, cffensive

or i1llegal activity shall be carried on in any Private Area or
in the Common Area, nor shall anything be done therein which
may be or become an annoyance or nuisance to the other
residents of the Project including, by way of example and
without limitation thereto, maintenance of flashing lights
visible or noise audible outside the Owner's Lot, or
accumulation of rubbish or debris of any kind on any Lot or the
Common Area so as to permit ocdors to arise therefrom or so as
to render any Lot or the Common Area unsightly, unsanitary,
offensive or detrimental to any other Lot or the Common Area.
All garbage, rubbish and debris shall be deposited immediately
in proper receptacles. Garments, rugs or similar items shall
not be hung from windows or the facades of the Project, and
rugs, mats or similar items shall not be dusted or cleaned by
beating from or against windews or facades of the Project.

Section 5.14. Fences, Hedges and Walls. ©No fence,
hedge, wall or other dividing instrumentality over six (6) feet
in height measured from the ground on which it stands shall be
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constructed or malntaired on any Lot except by Declarant or a
successor or assign of Declarant as provided in Section 5.02,
in accordance with its architectural plans. Wherever a portion
of a Lot 1is burdened by a Landscaping Easement or a Private
Storm Drainage Easement, as shown on the Map or as an exception
to the Cwner's title, contalinirng a surface drainage structure
such as a B-58 ditch or similar conduit and the Association is
responsible for the maintenance thereof, no fence, wall, hedge
cr other obstruction of any nature shall be erected or
maintalned within the easement area or ctherwise in such manner
as to impede access to the easement area from the adjacent
Commen Area or street. If the drainage structure or facility
is underground, Owner may erect non-permanent and readily
moveable lmprovements such as fences and landscaping in the
easement area.

Section 5.15. Airspace and Exterior. No Owner, resident
or tenant shall install any televisicn, FM, AM, or amateur
radic antenna, air conditioning unit, electrical or telephone
wiring, or similar thing on the exterior of a Building or in
such a manner that such protrude through a wall or the roof of
a Building without the approval of the Design Review

Committee. Subject to Section 714 of the Civil Code,
installation of Solar Energy Systems shall require the approval
of the Design Review Ccmmittee. Sports standards and satellite
dishes may be installed sc long as they are not visible from
the street or an adjacent lot.

Section 5.16. Hydrocarbon and Mineral Exploration and

Extraction. ©No oil drilling, develeopment or refining, and no
quarrying or mining operations of any kind shall be permitted
on the Project, nor shall oil wells, tanks, tunnels or mineral
excavatlons be permitted upon the surface, or within five
hundred (500) feet of the surface, of the Project, nor shall
derricks or other structures designed for use in drilling for
0il, natural gas, steam or cther hydrocarbons or minerals be
erected, maintalned or operated upon any portion of the
Project. No water well shall be drilled or otherwise
established on any Lot.

Section 5.17. Commercial Activity. Except as
permitted in Section 5.02, nc commercial enterprise, trade or
activity shall be conducted in or upon the Project, either
directly or indirectly unless it satisfies all of the following
requirements:

(a) The use shall be clearly incidental and
secondary to the use of the dwelling as a Residence.

(b) The use shall be conducted entirely within
the Residence and carried on by the inhabitants thereof only.
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(c) ©No article shall be sold or offered for sale
from the Lot or Residence, except as such as 1s produced by the
occupants on the premises, and no mechanical or electrical
equipment shall be installed or maintained other than such as
is customarlly incidental tc domestic use.

(d) There shall be nc display; no storage of
materials or supplies; and no stock in trade or commodity sold
upon the premises except as provided in Subsection (c) above.

(e) The use shall not generate vehicular or
pedestrian traffic in excess of that which 1s normally
assoclated with single-family residential use and shall require
no additional parking spaces; no professional equipment,
apparatus or business equipment or trucks shall be kept or
stored on the premlses.

(f) The use shall not involve any exterior
indication of the hocme occupation or alteration of the
Residence to adopt to the home cccupation.

(g) The use shall not involve the use of an
exterlor slgn, and shall nct create noise, odor, dust, fumes,
vibration, smoke, electrical interference, or other
interference with the residential use of adjacent property.

(h) Nc person, employee or assistant shall be
employed in the Residence or dispatched from the Residence.

(1) The home occupaticn shall have no
advertising of the home address in the telephone book,
newspapers or cother media of any kind.

Section 5.18. Windew Coverings. All drapes, blinds,

shades, shutters or other internal window coverings visible
from outside of Building shall be white unless otherwise
approved by the Design Review Committee.

Section 5.19. Drainage. Neilther an Owner, nor its
family, lessees, tenants or contract purchasers, nor their
guests, 1lnvitees or licensees, shall impede, alter or otherwise
interfere with the drainage ratterns or facilities established
pursuant to Declarant's grading, drainage and landscaping plans
for the Project, as approved by the Town of Danville in, over,
under, across and through the Common Area, without the prior
written consent of the Board and any other public authorities
having jurisdiction or, in, over, across, under and through a
Lot without the consent of the Design Review Committee and any
public authority having jurisdiction thereof.
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Section 5.20. Rules and Regulations of the
Association. The Board shall promulgate rules and requlations
concerning the use of the Common Area by Owners and their
quests. The Board shall have the right to limit the number of
an Owner's guests that may use any recreaticnal facilities.
Neither an Owner, nor its family., contract purchasers, lessees
or tenants, nor their guests, invitees or licensees, shall
violate any provision of this Declaration, the Bylaws or the
rules and regulations of the Asscciation (or the resolutions of
the Board) as the same may be amended from time to time.

Section 5.21. Indemnification. Each Owner shall be
liable to the remaining Owners and the Association for any
damage to the Common Area that may be sustained by reason of
the negligence of the Owner, members of its family, its
contract purchasers, lessees or tenants, and their guests,
invitees or licensees, to the extent any such damage 1s not
covered by insurance. Each Owner, and its family, contract
purchasers, lessees and tenants, and their guests, invitees and
licensees, shall indemnify each and every cther Owner against,
and hold it harmless from, and defend it against, any claim of
any person for personal injury or property damage occurring on
the Lot of such Owner (unless the injury or damage incurred by
reason of the negligence of any other Owner or person
temporarily visiting saild Lot 1s fully covered by insurance).
No decision resulting in the liability of an Owner pursuant to
this section shall be reached before prov1d1nq such Owner with
notice and hearing satisfying the minimum requirements of
Section 7341 of the Corporations Code of Califcrnia.

Section 5.22. Miscellaneous. No weeds, underbrush or
other unsightly growths shall be permitted to drow or remain
upcon any Lot and no refuse plle, rubbish, garbage or unsightly
ocbjects shall be allowed to he placed, accumulated or suffered
to remaln anywhere thereon. If any Building or cther
improvement shall suffer a casualty which affects the exterior
thereof, the Owner shall promptly restore the Building or, if
the Building is not capable of restcoration, shall demolish the
structure and remove all rubble and debris from the Project.

In the event that any Owner shall fail or refuse to keep its
Lot free of weeds, underbrush, unreasonable accumulations of
garbage, refuse or rubbish, or other unsightly growths or
objects, or fail to restore or demolish and remove damaged
structures and improvements, the Asscciation may proceed in
accordance with Section 6.02. All garbage or trash containers
must be underground or placed in walled-in areas so that they
are not visible from adjoining Lots or the Common Area.
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ARTICLE VI
MAINTENANCE AND IMPRCVEMENTS

Section 6.01. Maintenance by Asscciation.

(a) After initilal construction or installation
thereof by Declarant, the Assoclation shall maintain, repair
and, when necessary, replace and reconstruct all Common Area
improvements including, but not limited to, landscaping,
dralinage structures (including retention ponds and basins) and
irrigation systems. For purposes of this Paragraph 6.01(b),
Common Area improvements shall include the landscaping and
irrigation systems installed in the areas shown on Exhibit D,
on that portlon of any Lot designated on the Map as a
Landscaping Easement or L.S.E. and any drainage improvements
and structures constructed on any pcertion of a Lot designated
on the Map as a Private Storm Drainage Easement or P.S.D.E.
The Association’'s obligatlons under this Paragraph shall
comménce with the commencement of Regular Assessments and upon
cenveyance of a Commeon Area parcel, L.S.E. or P.S.D.E. to the
Asscclatilon and with respect tc the areas shown on Exhibit D,
concurrent with the transfer of the first Common Area parcel to
the Assoclation; provided, however, that for a period of one
(1) year from the installation of any landscaping to he
established by Declarant under the conditions of approval for
the Map, Declarant shall be responsible for the repair or
replacement of any defective plant materials. The Assoclation
shall hire necessary persconnel and services and do, or cause to
be done, such cother things as are necessary to provide for the
administration of the Ccmmon Area for the benefit of all the
Owners and as are consistent with its powers.

(b) The Association shall keep all shrubs,
trees, grass and plantings of every kind within the Common
Area, within the areas shown on Zxhibit D, within an L.S.E. or
on the boundary between a Lot and the Ccmmon Area neatly
trimmed, properly cultivated and free of trash, weeds and other
unsightly material. The Assoclation shall replace dead or
defective plant materials with materials of a like kind. In
addition to the foregoing, the Association shall maintain the
elements of the retaining wall located along Magee Ranch Road
consisting of the decorative stone surface of the wall and the
iron ralling running on top of the wall. Structural
maintenance of the wall itself shall be performed by the Town
of Danville.

{c) 1In addition to the foregoing, the
Association shall have the duties with respect to preservation
of the All-Weather Access Easement or A.W.A.E. as set forth in
Section 9.04(b).
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Notwithstanding the preceding, the cbligation of the
Association shall not:

(d} as between an Owner and the Association,
extend to repairs or replacements regquired or caused by the
willful or negligent act of an Owner, or its family, contract
purchasers, lessees or tenants or their licensees, guests or
invitees; or

(e) subject to the Association's duties with
respect to the A.W.A.E., include the duty to repair, replace or
restore public or quasi-public utility installations which are
owned or operated by East Bay Municipal Utility District,
Central Contra Costa Sanitary District, Pacific Gas and
Electric Company, Pacific Bell, their successors and assigns,
or any other public cr gquasi-public utility or similar entity
which customarily repairs, replaces or restores such
installations.

The maintenance, repair and replacement described in
(d) above shall be the responsibility of the Owner of the
affected Lot or the Owner to whom the willful or negligent act
1s attributed, as the case may be.

Section 6.02. Maintenance by Owner.

(a) Mandatory Maintenance. Each Owner, at its
sole cost and expense, shall maintaln the interior and exterior
of 1ts Residence and all fixtures, fences, walls, driveways,
appliances or appurtenances therein or thereto; and all other
portions of Owner's Lot not required by this Declaration to be
maintained by the Asscciation, in good condition and repair and
50 that the same does not deteriorate so as to be dangerous, or
to present a hazard or nuisance to, or to diminish the value
and attractiveness of, any other Lot or the Project. With
respect to other portions of the Lot, said obligation shall
include, without limitation thereto, the duty to promptly
repalr and replace all damaged improvements, to maintain all
improvements in good, attractive, safe and sanitary condition,
and to maintain and cultivate all landscaping, installed or
placed thereon or therein by the QOwner or cccupant of such Lot
and to keep such area free from rubbish, litter and weeds. If
any fence or wall lies on the boundary between a Lot and the
Common Area, the Owner shall be responsible for the
maintenance, repair and replacement thereof.

(b) Installation of Landscaping on Lots. Within
six (6) months after the later to occur of the close of escrow
for its Lot or the completion of its home, each Owner shall
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have landscaped the front yard of 1ts Lot and the pcrtions of
any side yards visible from a street in accordance with a plan
appproved by the Design Review Committee.

(c) Asscciation May Perform. After giving
notice and hearing as herein specified, and if an Owner fails
to perform necessary malintenance and repairs (or restoration or
removal of debris) for which it is obligated pursuant to
subsection (a) of this Section 6.02 or pursuant to Secticn 5.21
or if the Owner fails to observe its covenant under Section
6.02(b), the Association may provide to any Lot requiring same,
when necessary in the cpinion of the Board to preserve the
beauty., quality and value of the neighborhood, such repair and
maintenance cor landscaping as 1s necessary {(herein referred to
as "optlonal maintenance”).

{(d) Notice. When, in the opinion of the Board,
certain optional maintenance needs tc be provided to a Lot, the
Board shall notify the Owner by certified mail specifying in
sald notice exactly what should be repaired, fixed, etc. The
Cwner shall then have thirty (30) days from receipt of such
notice to perform the optional maintenance or to make written

demand for a hearing before the Board.

(e) Hearing. If a hearing is demanded, the
Becard shall set a date therefor and give the Owner at least
fifteen {(15) days' notice thereof. The Board shall in all
respects comply with the provisions of Section 9.02 of this
Declaration. The hearing shall be informal and rules of
evidence shall not apply. The Board shall render its decision
in writing. The Owner may, within twenty (20) days of service
on it of such decision, submit the matter to arbitration
pursuant to the Bylaws or, 1f at the time of such submission
there are no effective and enforceable provisions in the Bylaws
governing such arbitration, then pursuant to Title 9 of the
Code cof Civil Procedure of the State of California, Sections
1280 et seq. as amended from time to time, or pursuant to such
successor statutes as are adopted by the Legislature of the
State cf California.

(f) Assessment of Costs. The cost of such
optional maintenance shall be assessed as a Remedial Charge
against the Owner of said Lot upon which such optional
maintenance is performed and such shall be the personal
obligation of the Owner, and shall become due and payable in
all respects, together with interest and fees for the cost of
collection. The Board may also deliver to the Disciplinary
Committee, if any, a written complaint against such Owner.
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(g) Access at Reasonable Hours. For the purpose
of performing the maintenance authorized by the Declaration,
the Assoclation, through its duly authorized agents or
employees, shall have the right to enter upon any Lot or the
interior of any Residence or other Improvements thereon at
reasonable hours with twenty-four (24) hours' notice on any day
except Saturday or Sunday and such entry shall not be deemed a
trespass.

Section 6.03. Maintenance of Private Access and
Utility Easements.

The porticns of any Lots designated as Private Access
and Utility Easement or P.A.U.E. cn the Map shall be maintained
by the Owners of the Lots reciprocally burdened and benefitted
by such Private Access and Utility Easements in accordance with
the provisions of the Supplemental Declarations of Covenants,
Conditions for Road Maintenance and Reciprocal Easements and
Restrictions encumbering such Lots.

ARTICLE VII
EASEMENTS AND RESERVATIONS
Section 7.01. Encroachments. If, as a result of
construction, reconstruction, repair, shifting., settlement or
movement, any portion of a Building containing the Residence of
one Owner or any fence or other Improvement encroaches on any
Lot of another Owner, there shall be valid easements for the
maintenance of such encroachments soc long as they shall exist.
None of the rights and obligations of the Owners created herein
shall be altered in any way by encroachments due to settlement
or shifting of structures or any cther cause. There shall be
valid easements for the maintenance of said encroachments so
long as they shall exist; but in no event shall a valid
easement for encroachment be created in favor of an Owner or
Owners 1f said encroachment occurred due to the willful cenduct
of said Owner or Owners.

Section 7.02. Association Right of Entry and
Enforcement. The Association (the Board or its duly authorized
representatives) shall have and enjoy a right of entry upon any
Lot or within any Residence or other Improvement thereon, as
necessary in connecticn with construction, maintenance,
operation or emergency repair for the benefit of the Commen
Area or the Owners in common. Entry pursuant to this right
shall be restricted to reasonable times and must be preceded by
notice of at least twenty-four (24) hours to the occupant
unless entry is required by an emergency.
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Section 7.03. Rights of Entry for Malntenance,_ Repair

(a) The Assoclation. In general, the
Association shall have and enjoy rights of entry on, over,
under, acress and through the Project, and every part thereof
including, without limltation thereto, the Lots, for the
purposes of performing any duty or cbligation of the
Assoclation arising under this Declaratlion. The Assoclation
shall own the easements on any Lots shown on the Map as
Landscaping Easements or L.S.E. and shall own the easements
shown on the Map as Private Storm Draln Easements or P.S5.D.E.
The easements owned by the Association shall be deemed
easements in gross and the Association or Declarant shall have
the right to transfer any or ail therecf to a public entity,
nctwithstanding the fact that any cor all thereof were not
offered for dedication cn the Map, provided that such entity
assumes the maintenance of the landscaping or drainage
facilities, as the case may be, within the boundaries of such
easements.

() The Owners. The Owner of each Lot served by
a sanltary sewer, water, gas, electric, telephone, televisicn
line or connection, heating or air conditioning condult, duct,
flue or system, or similar utility connection shall be entitled
to the full use and enjoyment of such porticns of said
connections as service 1ts Lot.

Section 7.04. Private Access and Utility Easements.
Easements shown on the Map as Private Access and Utility
Easements or P.A.U.E. shall be owned by the Cwners of Lots
which are expressly benefitted by such easements as set forth
in the Supplemental Declarations of Covenants, Conditions,
Restrictlons and Reciprocal Easements encumbering the Lots
burdened and benefitted by such easements.

Section 7.05. Easements Reserved by Declarant.

{a) Original Subdivisicon and Development Work.
Peclarant, cr its designated successors, their contractors,
subcontracters, agents, employees, materialmen or assigns,
shall have and enjoy easements on, over, under, across and
through the Project including, wilthout limitation thereto, the
individual Lots for the subdivision, construction, improvement
and development cof the Project and any lands remaining to be
annexed to this Declaration including, without limitation
thereto, the installation and maintenance of electric,
telephone, cable televisicn, water, gas, sewer, drainage and
security systems, equipment and facilities now or hereafter
necessary or appropriate to service the Project, and the right
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to enter upon all or any portion of the Project including,
without limitation thereto, the individual Lots for the
purposes of conducting therein and thereon such work of
subdivision, improvement, construction and development as
Declarant may deem necessary or desirable to complete the
division of the planned unit development, and any lands
remaining to be annexed to this Declaration, together with the
right to grant and transfer Lots. Upon such completion, or
within four (4) years from the date of original issuance of the
final subdivision public report for the final phase of the
Project, whichever is earlier, said easements and rights shall
automatically terminate.

(b) Sales Program. Until such time as
Declarant, its successors cor assigns as defined in Section 5.02
no longer owns a Lot in the Proiect, Declarant, or its
successors and assigns or their agents or employees, shall have
a nonexclusive easement and right to maintain in or upon the
Common Area such signs and sales Qisplays including sales
trallers as may be required in connection with sales programs
in the Project. During such period, Declarant, or its
designated successors and assigns, their agents or employees
and prospective purchasers coming to view sales models, shall
also have a nonexclusive easement to use the Common Area for
the purposes of ingress, egress and parking in connection with
a sales program. Any person claiming the benefit of this
provision shall pay to the Association reasonable rent for any
portion of the Common Area used as a sales office or for a
similar use.

Section_7.06. Common Area. Subject to the other
provisions of this Declaration, each Owner, the members of its
family, its contract purchasers, lessees or tenants, and their
guests, invitees and licensees, shall have a nonexclusive
easement for use, ingress, egress and utility purposes on,
over, under, across and through the Common Area subject to this
Declaration. The Association for the benefit of all Owners may
promulgate rules and requlations limiting the rights of Owners
to use portlons of the Common Area.

Section 7.07. Drainage Easement. Each Lot and each
Parcel of the Common Area shall be reciprocally benefited and
burdened by an easement for the conveyance and flow of surface
and subsurface waters and debris by pipe, channel, conduit or
similar structure or by unconfined surface discharge and
subsurface flow if such conveyance and flow arises from the
grading and drainage plan established by Declarant for the
Project as approved by all governmental authorities having
jurisdiction thereof.
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ARTICLE VIII
CONDEMNAT ION

Section 8.01. Sale by Unanimous Consent or Taking.
The Board or a trustee ap001nted to act on behalf cf the Owners
shall represent the Owners in any condemnation proceedind,
negotiaticns, settlements or agreements affecting any portion
of the Common Area. If an action for condemnation of all cr a
portion of the Common Area is proposed or threatened by any
governmental agency having the right of eminent deomaln, then,
on the unanimous written consent of all of the Owners, the
Project, or a portion cf it, may ke sold and conveyed to the
condemning authority by the Board for a price deemed fair and
equitable by the Bocard. If the requisite number of Owners do
not consent to a sale of all or a portion of the Common Area
and the condemning authority institutes ccndemnation
proceedings, the Court shall fix and determine the condemnation
award.

ARTICLE IX
MISCELLANEQUS

Section 9.01. Amendment.

(a) Amendment Before (lose of Filrst Sale.
Before the close of the first sale of a Lot to a purchaser
other than Declarant, this Declaration and any amendments to 1t
may be amended 1in any respect or revoked by the execution by
Declarant and any Mortgagee of record of an instrument amending
or revoking this Declaration. The amending or revoking
instrument shall make appropriate reference to this Declaration
and its amendments and shall be acknowledged and recorded 1n
the Office of the Contra Costa County Recorder. No amendment
may be made pursuant to this subsection which would materially
change the rights of an Owner, either directly or as a Member
of the Association, without the priocr written consent of the
Real Estate Commissiloner.

{(b) Amendment After the Close of First Sale.
After the close of the first sale of a Lot to a purchaser other
than Declarant and subject to Section 9.03 of this Declaration,
the provisions of this Declaration may be amended by an
instrument in writing signed and acknowledged by the majority
of the members of the Beard certifying under penalty of perjury
that the amendment set forth therein was duly adcpted with the
vote or written consent of Members entitled to exercise
fifty-one percent (51%) of the voting power of each class of
voting membership of the Association (except that where a
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greater percentage or different vote 1s required with respect
to any provision hereunder, amendment of any provision shall
require the vote or written consent of at least the prescribed
percentage of affirmative votes of each class required for
action to be taken under that section), which amendment shall
be effective upon recordaticn of the aforementioned instrument
in the Office of the Contra Costa County Recorder. Upon the
conversion of Declarant's Class B voting rights to Class A
voting rights as provided in Section 3.83 C., amendment of the
provisions of this Declaration shall require the approval of
fifty-one percent (51%) of the totai veting power held by all
Members, including Declarant and shall also reguire the vote or
written consent of fifty-cne percent (51%) of the voting power
of the Association held by Memkbers other than Declarant.

Section 9.02. Notice and Hearing. Any requirements
elsewhere in this Declaraticn which require notice and hearing
shall meet the minlmum requirements of Sectilion 7341 of the
Corparations Code of the State of California and provide the
party who 1s entitled to the hearing with at least fifteen (15)
days' notice of the hearing. Said notice shall set forth the
reasons for impesing any propesed liability, assessment,
penalty or other remedy, and shall be delivered to such person
in person or by first class or registered mail. All hearings
shall be informal and rules of evidence shall not apply. All
decisions shall be rendered in writing. No action shall be
taken on any decision until at least five (5) days after the
date of the hearing.

Section 9.03. Enforcement. The provisicons of this
Declaration, the Bylaws, the rules and regulations of the
Assoclation or the resoclutions of the Board, as the same may be
adopted or amended from time tc time, shall constitute
enforceable equitable servitudes which shall inure to and bind
each Owner, 1ts family, lessees, tenants or contract
purchasers, and their gquests, invitees or licensees, and which
may be enforced by Declarant., the Assoclation or an Owner, by
any proceeding at law or in equity. Every act or omission
whereby any provision of this Declaration, the Bylaws, the
rules and regulations of the Association or the resclutions of
the Board 1s violated, whether in whole or in part, is hereby
declared to be a nuisance, and may be abated or enjoined
through an action maintained by Declarant, the Association or
an Owner, whether the relief regquested is for negative or
affirmative action. The failure of an Owner, its family,
lessees, tenants or contract purchasers, and their quests,
invitees or licensees, to comply strictly with the provisions
of any of the foregoing instruments, as the same may be in
force and effect from time to time, shall be grounds for an
action to recover sums due for damages maintainable by
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Declarant, the Association or an aggrieved Owner. The fallure
by Declarant, the Assocciation or an Owner to enforce any
covenant or restriction contained in this Declaration shall in
no event be deemed a waiver of the right to do so thereafter.
Fach remedy set forth in this Declaration shall be in addition
to all other remedies, whether available at law or in equity,
and all such remedies, whether cor not set forth in this
Declaration, shall be cumulative and not exclusive. Excepting
those powers provided by Section 4.07, the Assoclation shall
have no power to forfeit or abridge an Cwner's rights to the
full use and enjoyment of its Lot and Residence except where
the forfeiture or abridgement i1s the result cf the judgment of
a court or a decilsion arising cut of arbitration.

Section 9.04. Rights of Town of Danville; Rights of
Central Contra Costa Sanitary District; Rights of East Bay
Regional Park District.

(a) The Town of Danville (the "Town") 1s an
express and intended beneficilary of the covenants set forth in
Sections 2.01, 3.05(b)(iv), 3.06, 4.01, 4.07, 5.03{(e) and
Article VI. The Town shall have the right, but not the
obligation, to enforce by proceedings at law or 1n equlty the
covenants imposed by this Declaration with respect to which 1t
is an express beneficiary, including, without limitation, the
right to prosecute a proceedlngs at law or 1n eqgulty agalnst
the person or persons (including the Association) who have
violated or are attempting to viclate any of saild covenants, Lo
enjoin or prevent them from doing so, to cause said vioclation
to be remedied, and/or to recover damages for saild vioclation.
In the event of any viclatlon of any of sald covenants, the
Town may give written notice of said violation together with a
demand upon the affected party to remedy the said violation.

If the affected party refuses te remedy said viclation, or
tails to take appropriate actlon within thirty (30) days of the
recelipt of said written notice, the Town shall have full power
to cause said violation to be remedied and/or to recover
damages for said violation. The remedies herein provided for
breach of the covenants contained in this Declaration shall be
deemed cumulative. The failure to enforce any of said
covenants shall not constitute a waiver cof the right to enforce
any of said covenants thereafter. The covenants wilth respect
to which the Town is an express beneficiary shall not be
amended or rescilnded without the consent of the Town, which
consent shall not be unreascnably withheld or delayed.

(b) Central Contra Ccsta Sanitary District (the
"District”) 1is an express and intended beneficiary of the
covenants set forth in Secticns 1.01, 6.01, 9.04(b), Exhibit C,
and Article IV of the Declaration and Article XI of the
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Bylaws. The covenants and bylaws with respect to which the
District is an express beneficiary shall not be amended or
rescinded without prior written consent of the District, which
consent shall not be unreasonably withheld or delayed. After
initial construction thereof by Declarant and conveyances of
the first Lot in the Project, the Association shall have the
power and the duty to reconstruct, restore, replace, modify,
repair, and maintain (the foregoing activities are hereinafter
collectively called "preservation" or "preserve") the A.W.A.E.,
all of which shall be done in conformance with the reguirements
of the District. Any preservation by the Association shall
also 1include, without limitation, any retaining walls within or
adjacent to the A.W.A.E. and any cther appurtenances to the
roadway. In connection with performance of its duties:

(1) Pursuant tc Article IV herecf, the
Association shall collect from the Owners (including Declarant)
as part of the Reqular Assessments the sums necessary to
provide for preservation including regular maintenance and
repalr and to fund reserves for preservation of the A.W.A.E.
The foregoing sums shall be used only for preservation of the
A.W.A.E. and shall be initially established in a budget for the
Project approved by the California Department of Real Estate.

(ii) At the request of the District, and at
no cost to the District, the Association shall preovide to the
District coples of the pro-forma operating statement {(budget)
and financial statements required to be prepared by the
Assoclation pursuant to Article XI of the Bylaws. For purposes
of such statements the A.W.A.E. shall be deemed a "major
component” of the Project and the financial statements shall

show the balance of the reserve account for preservation of the
AW A E.

(1ii) At the request of the District, the
Association shall provide evidence, satisfactory to the
District, that the funds representing the reserves for

preservation of the A.W.A.E. are on deposit in the reserve fund
account.

(1v) If a Geologic Hazard Abatement District
("GHAD") is formed by the Town which includes the Project, the
GHAD may accept the duties and respeonsibilities of the
Assoclation. Such duties and responsibilities shall remain
with the Association until the District has approved their
transfer to the GHAD. Upon approval of the transfer, the
necessary reserves shall be accumulated through an assessment
levied by the GHAD rather than assessments by the Association
and their expenditure for preservation of the A.W.A.E. shall
become the responsibility of the directors of the GHAD.
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(v) The District shall have immedlate
access at all time tc preserve the sewer collection system. If
any barrier to the District's lmmedlate access 15 to be
constructed or installed, then the District’'s prior written
approval 1s required. The Declarant or Association shall
submit a plan to the District for prior written approval that
provides the District with an acceptable means to obtain
immediate access.

(vi) The District will repalr any damages to
the A.W.A.E. in excess of those normally anticipated from wear
and aging which are caused by the District’'s actions to
preserve the sewer collection system provided the Association
has complied with its duties pertaining to preservation of the
A.W.A.E. in accordance with Sectlons €.01 and 9.04(b).

(vii) 1f the Asgsoclation shall breach any
covenant, or otherwise fail to perform any of 1ts dutles under
Sections 6.01 and 9.084(b), or any other portions of the
Declaration, Articles and Bylaws to which the District is an
intended beneficiary, the District may give written notice of
such breach to the Assoclation, together with a demand upon the
Association to remedy such breach. If the Assoclation refuses
to do so, or fails to take appropriate action within thirty
(30) days of the recelipt of such notice, the District shall
have the standing and the right (but not the obligation) to
bring an action in a court of proper jurisdiction to enforce
the provisions of Secticns 6.01 and 9.04(b) and any of the
above mentloned Agreements, Articles and Bylaws or to seek
damages for said breach. These remedies are cumulative and in
addition to any other remedies the District may have. Should
the District prevall in any such litigation, the Associlation
shall be liable for and pay to the District its costs
(including attorney's fees and all other involved District
staff time). Nothing contairned herein shall limit any other
right or remedy, which the District may exercise by virtue of
authority contained in ordinance or law.

(c) The East Bay Regional Park District
("EBRPD") shall have the right to enter upon the Common Area
over exlsting rights of way, if such there be, or, if there are
none, by such ways and means which permit the least practical
interference with the rights of the Owners for purposes of
maintaining, repairing, replacing and reconstructing any fences
which separate the lands now or hereafter owned by EBRPD from
the Property.

Secticon 9.05. Joint and Several Liability. If a Lot
is owned jointly by two (2) or more persons, the liability of
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each Owner thereof in connection with the obligations of Owners
imposed by this Declaraticn shall be joint and several.

Section 9.06. Attorneys' Fees. In any action brought
by Declarant, the Assoclation or an Owner, to enforce the
provisions hereof, whether legal or equitable, the prevailing
party shall be entitled to such reasonable attorneys' fees as
may be fixed by the court. Should the Association prevail in
any legal proceeding instituted by or on behalf of an Owner,
the Assccilation shall be reimbursed by such Owner for its legal
expenses including, without limitation thereto, attorneys'
fees, court costs and experts' fees, incurred in connection
therewith.

Section 9.07. Severability. The provisions of this
Declaration shall be independent and severable, and the
invalidity or partial invalidity or unenforceability of any one
provision shall not affect the validity or enforceability of
any other provisions which shall remain in full force and
effect.

Section_9.08. Interpretation. The provisions of this
Declaration shall be liberally construed to effectuate their
purpose of creating a uniform plan for development and
cperation of the Project. Failure to enforce any provision
hereof shall not constitute a wailver of the right thereafter to

enforce sald provision or any other provision hereof.

of any Owner for performance of any one (1) or more of the
provisions of this Declaration with respect to any Lot shall
terminate upon the sale, transfer or other divestiture of such
Owner's entire interest in that Lot with respect to obligations
arising hereunder from and after the date of such divestiture.

Section 9.09. Limitation of Liability. The liability

Section 9.10. Special Provisions Relating to

Enforcement of Grantor's Obligations to Complete Common Area
Improvements.

(a) If Common Area improvements have not been
completed prior to the issuance of the final subdivision public
report for the Project by the Department of Real Estate of the
State of California, and if the Association is obligee under a
bond or other arrangement (hereinafter called either
alternatively or collectively "beond") to secure performance of
the commitment of Declarant to complete said improvements, the
Board shall consider and vote on action by the Association to
enforce obligations under the bond with respect to any
improvement for which a notice of completion has not been filed
within sixty (60) days after the completion date specified for
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that improvement in the planned construction statement appended
to the bond. If the Associlation has given an extension in
writing for the completion of any Commeon Area improvement, the
Becard shall consider and vote con the aforesald question if a
notice of completion has not been filed within thirty (30) days
after the expiration of the extension. A speclal meeting of
Members fcr the purpose of voting to override a declision by the
Board not to initiate action to enforce the obligations under
the bond ¢r cn the failure of the 3card to consider and vote on
the questicn shall be held rot fewer than thirty-five (35) days
nor more than forty-five (45) days after receipt by the Board
of a petition for such a meeting signed by Members representing
five percent (5%) or more of the Total Voting Power of the
Association. At such special meeting a vote of a majority of
the voting power of the Assoclation residing in Members other
than Declarant to enforce Declarant's obligations under the
bond shall be deemed to be the decision c¢f the Association, and
the Board shall thereafter implement that decisicn by
Initlating and pursuling apprepriate action in the name of the
Association.

(b) At such time as Declarant deems those Common
Area improvements covered by any bond to be complete 1t shall
so notlfy the Assoclation 1n writing, which notification shall
constitute Declarant 's demand that a notice cf completion with
respect toc the designated improvements be filed and that the
bond with respect thereto be released. If the Association
shall dispute the bDeclarant's entitlement to have the notice of
completion filed and its bond released then either Declarant or
the Assoclation shall be entitled to submit the dispute to
binding arbitration, as provided in Article X of the Bylaws.
For purposes herecf the Declarant shall have the rights and
duties of an "Owner"” under Article X of the Bylaws whether or
not 1t owns any lots at the time 1t seeks the release of 1ts
bond.

Section 9.11. Notification Upon Sale of a Lot or
Residence.

(a) Transfer of Lot. A&t least ten (10) days
prior to the consummation of any sale or other transaction
which will result in a change in the record ownership of the
fee Interest in a Lot, the transferring Owner or Owners shall
provide the following information to the Association in writing:

(i) The name of each transferor and
transferee;

{(11) The Lot number and street address of
the Residence to be transferred:
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(ii1) The mailing address of each transferee;

(iv) The name and address of the escrow
holder, 1f any, for such transfer and the escrow number: and

(v) The proposed date for consummation of
the transfer.

(b) Effect of Failure to Notify. Until such
time as the Association receives the notice required
hereinabove, a transferee shall be deemed to have received any
notice or other communication required or permitted to be given
by the Association hereunder which is duly given to his
transferor.

Section 9.12. Obligations of Owners; Avoidance;

Termination.

(a) No Owner may aveid the obligations of
membership in the Association or any other obligations imposed
on it by this Declaration by virtue of its being an Owner or
Assocliation Member through nonuse of any Common Area, by
renunciation or abandonment of its Lot or by any other act of
renunciation or abandonment, nor may it divest itself of any
such burden or obligaticn by attempting to assign

responsibility therefor to a tenant, manager or any third
person.

(b) An Owner who leases its Residence to any
person or entity shall be respcnsible for assuring cempliance
by his lessee with this Declaration, including all easements,
reservations, assessments, liens and charges created in
accordance with this Declaration, all as amended and
supplemented from time tc time.

(c) Upon the conveyance, sale, assignment or
other transfer of a Lot to a new Owner, the transferring Owner
shall not be liable for any assessments levied with respect to
such Lot after the date of such transfer, and no person, after
the termination of its status as an Owner and pricr to its
again becoming an Owner, shall incur any of the obligations or
enjoy any of the benefits of an Owner under this Declaration.
The voluntary conveyance of a Lot to a new Owner, however, will

not extinguish any obligations for unpaid assessments against
saild Lot being conveyed.

(d) No Owner, or other person, may by
conveyance, transfer or any other action, including an action
at law for partition, sever any Lot or Lots from the Common
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Area or from the Association and all rights to do so are
expressly walved.

Section 9.13. Nonliabllity of Officials. To the
fullest extent permitted by law, neither a Director, officer or
Committee of the Association or member cf a Ccmmittee of the
Association, nor Declarant or the Board, shall be lilable to any
Member, Owner, the Asscclatlon or any other party for any
damage, loss, claim, liability or preijudice suffered or claimed
on account of any decision, approval, disapproval, course of
action, act, inaction, omission, error, negligence cor the like
made in good faith and within which such person or entity
reasonably believed to be the scope of 1ts duties.

Section 9.14. Limitation of Restrictions on
Declarant. Declarant 1s undertaking the work of constructing
improvements upon the Proiect. The completlion of that work and
the sale and other disposal of saild improvements 1s essential
to the establishment and welfare of sald Propeéerty as a
residential community. In crder that said work may be
completed and said Property be established as a fully-occupied
residential community as rapidly as possible, nothing in this
Declaration shall be understood or construed to:

{a) Prevent Declarant, its successors or assigns
(as defined in Sectiocon 5.02), contractors and subcontractors
from doing on the Project whatever 1s reasonably necessary or
advisable in connection with the completion of said work; or

(b) Prevent Declarant, 1ts successors or assigns
(as defined in Section 5.02), contractors and subcontractors
from erecting, constructing and malntaining on any part or
parts of the Project, such structures as may be reasonably
necessary for the conduct of the business of completing said
work and establishing the Procject as a resldential community

and disposing of the same as individual Lots by sale, lease or
otherwlise; or

(c) Prevent Declarant, its successors or assigns
{as defined in Section 5.02), contracters and subcontractors
from conducting on any part of the Project the business of
completing said work and of establishing the Project as a
residential community and of disposing of salid Property as
individual Lots by sale, lease or otherwise; or

(d) Prevent Declarant, its successors or assigns
(as defined in Section 5.02), from maintaining such sign or
signs anywhere con the Prcject as may be necessary for sale,
lease or disposition therecf; or
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(e) Prevent Declarant, its successors or assigns
(as defined in Section 5.02) from maintaining models, sales
offices, storage facilities or related such facilities in any
unsold Residences, as may be necessary or reasonable, in the
opinion of Declarant, for the sale or disposition of the Lots.
Declarant shall be entitled to reascnable use of the Common
Area for undertaking its sale of the Lots and shall pay a
reasonable rental for such use. If the Declarant (or 1its
successors or assigns, as defined in Secticn 5.02) and the
Board (cor the Board member elected by the Owners other than
Declarant, 1f Declarant controls the Board) shall dispute the
amount of the rental, the matter shall be submitted to
arbitration, as provided in the Bylaws.

Section 9.15. Scope. Each owner, by mere acceptance
of a deed to a Lot, shall be deemed to have agreed, for any and
all purposes, for itself, and the members of its tamily, its
contract purchasers, tenants or lessees and their quests,
invitees or licensees, to abide by, and to be bound by, each
and every provision of this Declaration which subjects such
Owner or other person to a contractual, fiduciary or other
duty, obligation or agreement for the benefit of Declarant. the
other Owners or occupants of the planned unit development,
either individually or as a class, the Assoclation, the
Property or any part thereof, including the individual Lots, or
the public generally, regardless of whether the deed refers
specifically to this Declaration or to any such duty,
obligation or agreement.

Section 9.16. Effective Date. This Declaration shall
become effective upon its recordation in the Official Records
of Contra Costa County, California.

Secticn 9.17. Notices. Any notice required or
permitted to be given hereunder shall be either personally
delivered or mailed, by registered cor certified mail, return
receipt requested, and addressed as follows:

THE ASSOCIATION: Magee Ranch Homeowners Association
140 Mayhew Way. Suite 800
Pleasant Hill, CA 94523-4396

DECLARANT: Diablo Ranch Development Company
2217 California Street
San Francisce, CA 94115
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AN OWNER: At the address of the
Residence of such Owner

A MORTGAGEE: At the address supplied
by the Mortgagee or 1ts
Mortgagor to the
Association

Notice shall be deemed to have been receilved upon
personal delivery or seventy-two (72) hours after deposit 1n
the United States mail as aforesaid. The foregoing addresses
may be changed by written notice given as herein provided.
Unless so changed, the last address provided for each party,
whether herein or pursuant to notice hereunder, shall be deemed
to be the address of such party for any and all purposes.

Section 9.18. Gender/Sinqular and Plural. Whenever
used, the singular shall include the plural and the use of any
gender shall include all genders.

Section 9.19. Inflatlon Adjustment Those dollar

amounts referred to in Section 3.08{(c) and in Section 8.01
shall be adjusted on a date five (5) years from the date of
execution of this Declaratlion (and every five (5) years
thereafter) by a fraction of the amcunts actually stated in
those sections; the numerator of said fraction shall be the

U. S. Bureau cof Labor Statistics, Censumer Price Index: San
Francisco/Cakland, California, Table for all Urban Consumers,
all items 1982-84 (or any similar index substituted therefor),
herein referred to as "CPI", on a cdate one hundred twenty (120)
days prior to the date that said adjustment is required to be
made, and the denominator of said fracticon shall be the CPI on
a date one hundred twenty (120) days pricr to the date of
execution of this Declaraticn.

Section 9.20. Arbitration of Disputes Related to
Defects. If any Owner or the Assoclation shall have a claim
against Declarant related to any defect in any Lot, any
Building thereon or any improvement to any such Lot or Building
or related to the Common Area or any structures thereon or any
improvements to any such Common Area or structures, whether
such claim arises in contract or in tort and whether such claim
is with respect to design, engineering, workmanship,
manufacture, construction, site preparation, drainage, grading
or other similar or disimilar matters and the Declarant
disputes the claim, such claim shall be settled by binding
arbitration. The arbitration shall be conducted before a




single neutral arbitrator in accordance with the rules for
construction disputes of the American Arbitration Association
and under the provisions of Part III, Title 9, Sections 1280
through 1294.2 of the California Ccde of Civil Procedure or any
successor statute. Any fee or other cost to initiate the
arbitration shall be remitted by the party seeking arbitration
but all such costs and fees shall be borne equally by the
parties, who shall alsc each bear the costs of its exXpert
witnesses and attorneys, regardless of whom is the prevailing
party in the arbitration. The Declarant shall be entitled to
the benefits of this covenant whether or not it owns any Lots
in the Project at the time the claim is brought.

ARTICLE X
MORTGAGE PROTECTION

Section 10.01. Mortgage Permitted. Any Owner may

encumber its Lot with a Mortgage.

Section 10.02. Subordinaticn. Any lien created or
claimed under the provisions of this Declaration is expressly
made subject and subordinate to the rights of any First
Mortgage that encumbers all or a portion of the Project or any
Lot, made in good faith and for value, and no such lien shall
in any way defeat, invalidate or lmpair the obligation or
priority of such First Mortgage unless the Mortgagee expressly
subordinates its interest, in writing, to such ilien. All
taxes, assessments and charges which may become liens prior to
the First Mortgage under local law shall relate only to the
individual Lots and not to the Project as a whole.

Section 10,03. Effect of Breach. FExcept as such
breach shall cause a foreclosure of a lien for assessments and
charges which is prier in right to =he lien of a Mortgage other
than a First Mortgage, nc breach of any provision of this
Declaration shall invalidate the lien of any Mortgage made in
good faith and for value, but all of the covenants, conditions
and restrictions shall be binding on any Owner whose title is
derived through foreclosure sale, trustee's sale or otherwise.

Section 10.04. Foreclosure. If any Lot subject to a
monetary lien created by any provision hereof shall be subject
to a First Mortgage Lien (i) the foreclosure of any lien
created by anything set forth in this Declaration shall not
operate to affect or impair such First Mortgage Lien; and
(ii) the foreclosure of said First Mortgage Lien or sale under
a power of sale included in such First Mortgage (such events
being hereinafter referred to as "events of foreclosure"),
shall not operate to affect or impair the encumbrance of this
Declaration, except that any persons who obtain an interest
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through any of the events of foreclosure shall take title free
of the lien for all assessments and charges as shall have
accrued up to the time cf any of the events of foreclosure, but
subject to any lien assessments and fcr all assessments and
charges that shall accrue subsequent o the events of
foreclosure. For purvpcoses herecf, the obligation fer any
installment of a previously levied assessment which has not
become payable as of the date of foreclicsure shall be deemed to
accrue on the date sucn 1nstallment becomes payable. If the
events of foreclosure are with respect to a Mortgage other than
a First Mortgage, the liability of the Mortgagee with respect
to any assessments and charges arising prior to the events of
foreclosure and the effects cf a foreclosure of the lien for
assessments and charges cn such Mortgage shall be determined by
the relative dates on which the lien of the Meortgage and the
lien for such assessments necame duly perfected.

Nothing in this section shall be construed to release
any Owner from its cbligation to pay for any assessment levied
pursuant to this Declaration.

Section 10.05. Non-Curable Breach. Any Mortgagee who
acquires title to a Lot by foreclosure or by deed in lieu of
foreclosure or assignment in lieu of foreclosure shall not be
obligated to cure any breach of this Declaration that 1is
non-curable or of a type that i1s not practical or feasible to
cure.

Section 10.06. Loan to Facilitate. Any First
Mortgage given to secure a loan to facilitate the resale of a
Lot after acquisition by forecleosure or by a deed in lieu of
foreclosure or by an assignment in lieu of foreclosure shall be
deemed to be a loan made in good faith and for value and
entitled to all of the rights and protections of this Articie X.

IN WITNESS WHEREOF, the Declarant has caused this
Declaraticn to be executed as required by law on this /j,- "
day of  sooiosgfactl 0 1981

DIABLO RANCH DEVELOPMENT COMPANY,
a California limited partnership

By: Brcadmore Properties, Inc.,
General Partner

[Signatures continued on next pagde)




[Signatures continued from previous page]

CAP:iyme/14
20500Q/,80910Q/12.12.9
14921.000

By: W.S.I. Bullders, Inc.
a California corporation,
Its Authorized Agent,

{

* s
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By N oS
Jerry W. P. Schauffler
President
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STATE OF CALIFORNIA )

COUNTY OF CONTRA COSTA)
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WITHNESS my hand and c¢fficial seal.
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SUSAN SCHULTZ
HOTARY PUBLIC - CALIFORNIA
CONTRA COSTA COUNTY
My comm. expires APR 4, 1990, J
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EXHIBIT A

DESCRIPTICON OF FIRST
PHASE OF PROJECT

LOTS

Lots 1 through 92, inclusive, as shown on the Map of
Subdivision 7058, reccrded on October 10, 1989, in Book 338 of
Maps at Page 19 of the Contra Costa County Reccords.

COMMON AREA

Parcels A through E, inclusive, and J, as shown on the
Map of Subdivision 7058, recorded on Octocber 10, 1989, in Book
338 of Maps at Page 19 of the Contra Costa County Records.




