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Policy Statement

The Pee Dee Regional Transportation Authority {PDRTA) has established a Disadvantaged Business Enterprise
(DBE) program in accordance with regulations of the U.S. Department of Transportation (DOT), 49 CFR Part 26.
PDRTA has received Federal financial assistance from the DOT, and as a condition of receiving this assistance, the
PDRTA has signed an assurance that it will comply with 49 CFR Part 26.

It is the policy of PDRTA to ensure that DBEs as defined in Part 26, have an equal opportunity to receive and
participate in DOT-assisted contracts. This policy applies to all PDRTA employees administering CFR 49 Part 26
contracts.

It is also our policy:

1. To ensure nondiscrimination in the award and administration of DOT - assisted contracts;

2. To create a level piaying field on which DBEs can compete fairly for DOT-assisted contracts;

3. To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are permitted to participate as DBEs;
5. To help remove barriers to the participation of DBEs in DOT assisted contracts;

6. To promote the use of DBEs in all types of federally assisted contracts and procurement activities conducted by
recipients;

7. To assist the development of firms that can compete successfully in the marketplace outside the DBE Program and

8. To provide appropriate flexibility to recipients of Federal Financial Assistance in establishing and providing
opportunities for DBEs.

Cicily Shaull has been delegated as the DBE Liaison Officer. In that capacity, Cicily Shaull is responsible for
implementation and overall responsibility of the DBE program. Implementation and execution of the DBE program
is accorded the same priority and compliance with all other legal obligations incurred by PDRTA in its financial
assistance agreements with the South Carolina Department of Transpottation (SCDOT).

PDRTA has disseminated this policy statement to the PDRTA Beard of Directors, Executive Director, Assistant
Executive Director, DBE Liaison Officer, and all other individuals responsible for purchasing and initiating contracts
as defined in Part 26. We have distributed this statement to DBE and non-DBE business communities that perform
work for us on DOT-assisted contracts. This statement will initially be distributed with payment methods to our current
vendors and thereafter this statement will be mailed, faxed, or emailed to potential vendors and/or contractors. When
significant changes are made PDRTA will redistribute.

) (o220

N AW}

Don Strickland Date

Executive Director



General Requirements

A. Objectives as Required - Section 26.1, 26.23

It is PDRTA’s intention to achieve objectives of the South Carolina Department of Transportation (SCDOT)
DBE Program, as stated in our Policy Statement. PDRTA will make good faith efforts through solicitation and
notice to bid for any DBE Certified Contractors that would fit the scope of work that PDRTA may contract for.

The policy must be signed and dated by the Executive Director, and circulated throughout the organization and
to the DBE and non-DBE business communities that work on PDRTA’s DOT assisted contracts. This process
must occur each time PDRTA hires a new Executive Director and/or any time there are changes to this policy.
Furthermore, PDRTA must provide SCDOT updates representing significant changes in the program.

* To ensure nondiscrimination in the award and administration of contracts.

* To create a level playing field on which DBEs can compete fairly for contracts.

* To ensure that the PDRTA’s DBE program is narrowly tailored in accordance with applicable
law.

* To ensure that only firms that fully meet this the eligibility standards are permitted to participate
as DBEs.

* To help remove barriers to the participation of DBEs in contracts.

* To promote the use of DBEs in all types of federally assisted contracts and procurement
activities conducted by recipients.

* To assist the development of firms that can compete successfully in the marketplace outside the
DBE program; and

* To provide appropriate flexibility to recipients of Federal financial assistance in establishing and
providing opportunities for DBEs.

The PDRTA DBE program applies to all types of firms working on USDOT-funded contracts:
= Contractors and consultants
» Professional Service Agreements {training, computer, etc.)
» Architectural/Engineering Contracts

B. Applicability as Required - Section 26.3

PDRTA is a sub-recipient of federal transit funds authorized by Titles I, 111, V, andior VI of ISTEA, Pub. L.
102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles 1, 11, and V of the Teas-21, Pub. L. 105-
178.

C. Definitions - Section 26.5
PDRTA will adopt the definitions contained in Section 26.5 of Part 26 for this program.

D. Non-discrimination Requirements - Section 26.7

PDRTA will never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate against anyone in connection with the award and performance of any contract covered by 49 CFR
Part 26 based on race, color, sex, or national origin.

In administering its DBE program, PDRTA will not, directly or through contractual or other arrangements, use
criteria or methods of administration that have the effect of defeating or substantially impairing accomplishment
of the objectives of the DBE program with respect to individuals of a particular race, color, sex, or national
origin.



E. Record Keeping Requirements - Section 26.11

1. Uniform Report of DBE Awards or Commitments and Payments: 26.11(a)

PDRTA will report DBE participation to the SCDOT using the Uniform Report of DBE Awards or
Commitments and Payments, found in Appendix B to the DBE regulation. See Attachment 1. Appendix B
can also be found at https://www.fia.dol.gov/regulations-and-guidance/civil-rights-ada/dbe-forms. A digital
form of Appendix “B” shall be made available to the DBE Liaison Officer.

2. Bidders List: 26.11(c)

PDRTA will utilize the SCDOT DBE bidder’s list as determined and certified by the State of South Carolina
EEO office. The purpose of this requirement is to allow use of the bidders list approach to calculating overall
goals. The bidder list will include the name, address, DBE non-DBE status, age of firm, and annual gross
receipts of firms.

We will collect this information in the following ways: 1) Implementing a contract clause requiring prime
bidders to report names, addresses, and DBE certiftcation status of all firms who provide quotes on
subcontracts, 2) Notice in all solicitations requesting responding firms to report DBE participation.

F. Assurances

1. General Assurances - Section 26.13(a)

PDRTA shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any DOT assisted contract or in the administration of its DBE Program or the requirements
of 49 CFR part 26. The recipient shall take all necessary and reasonable steps under 49 CFR part 26 to
ensure nondiscrimination in the award and administration of DOT assisted contracts. The recipient’s DBE
Program, as required by 49 CFR part 26 and as approved by DOT, is incorporated by reference in this
agreement. Impiementation of this program is a legal obligation and failure to carry out its terms shall be
treated as a violation of this agreement. Upon notification to the PDRTA of its failure to carry out its
approved program, the Department may impose sanction as provided for under part 26 and may, in
appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.5.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

2. Contract Assurance: 26.13(h)
We will ensure that the following clause is placed in every DOT-assisted contract and subcontract;

The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of
49 CFR part 26 in the award and administration of DOT assisted contracts. Failure by the contractor to
carry out these requirements is a material breach of this contract, which may result in the termination of
this contract or such other remedy as the recipient deems appropriate which may include, but is not limited
to:

. Withholding monthly progress payments.

. Assessing sanctions.

. Liquidated damages; and/or

. Disqualifying the contractor from future bidding as non-responsible.
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II. Administrative Requirements

A. DBE Program Updates - Section 26.21

Since PDRTA has received a grant of $250,000 or more in FTA planning capital, and our operating assistance
in a federal fiscal year, PDRTA will continue to carry out this program until all funds from DOT financial



assistance have been expended. PDRTA will provide SCDOT updates representing significant changes in the
program.

B. Policy Statement - Section 26.23
The Policy Statement is elaborated on the first page of this program.

C. DBE Liaison Officer (DBELO) - Section 26.25

PDRTA has designated the following individual as our DBE Liaison Officer:
Cicily Shaull

313 S. Stadium Rd

Florence, SC 20506

843-519-0077

In this capacity, the DBELO is responsible for implementing all aspects of the DBE program and ensuring that
PDRTA complies with all provisions of 49 CFR Part 26. The DBELO has direct, independent access to the
Executive Director concerning DBE program matters. An organization chart displaying the DBELO’s position
in the organization is found in Attachment 2 of this program. The DBELO is responsible for continuing
developing, implementing, and monitoring the DBE program, in coordination with other appropriate officials.

The duties and responsibilities include the following:

a.  Gathers and reports statistical data and other information as required by SCDOT.

b. Reviews third party contracts and purchase requisitions for compliance with this program.

¢.  Works with all departments to set overall annual goals.

d. Ensures that bid notices and requests for proposals are available to DBEs in a timely manner,

e. Identifies contracts and procurements so that DBE goals are included in solicitations (both race-
necutral methods and contract specific goals attainment and identifies ways to improve progress,

f.  Analyzes PDRTA’s progress toward attainment and identifies ways to improve progress.

g. Participates in pre-bid meetings.

h.  Advises the Executive Director'govering body on DBE matters and achievement.

i. Participates in pre-bid meetings.

j-  Plans and participates in DBE training seminars.

k. Provides outreach to DBEs and community organizations to advise them of opportunities,

1.

Seeks out SCDOTs updated directory on certified DBEs on a regular basis.

D. DBE Financial Institutions - Section 26.27

It is the policy of PDRTA to investigate the full extent of services offered by financial institutions owned and
controlled by socially and economically disadvantaged individuals in the community and make reasonable
efforts to use these institutions. At this time, PDRTA has not identified any financial institutions that are owned
and controlled by socially and economically disadvantaged individuals in the PDRTA service area.

E. Prompt Payment Mechanisms - Section 26.29

1. Prompt Payment: 26,29(a)
PDRTA will include the foltowing clause in each DOT-assisted prime contract:

The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory
performance of its contract (completion and acceptance) no later than 30 days from the receipt of each
payment the prime contract receives from PDRTA. The prime contractor agrees further to return
retainage payments to each subcontractor within 30 days after the subcontractor’s work is satisfactorily
completed. Any delay or postponement of payment from the above referenced time frame may occur only
for good cause following written approval of PDRTA. This clause applies to both DBE and non-DBE
subcontracts.



2.  Retainage: 26.29(b)

The prime contractor agrees to return retainage payments to each subcontractor within 30 days after the
subcontractor’s work is satisfactorily completed. Any delay or postponement of payment from the above
referenced time frame may occur only for good cause following written approval of the PDRTA. This
clause applies to both DBE and non-DBE subcontracts.

What is retainage?

Withholding a certain percentage of payment that the recipient owes the prime (or the prime owes the
subcontractor), typically until all the work of the prime contractor {or subcontractor} has been
satisfactorily completed.

Prime contractors are not permitted to hold refainage from subcontractors until the end of project when
the recipient has made final payment to the prime.

Regulations provide three retainage models:

a. Recipient may decline to hold retainage from prime contractors and prohibit prime contractors
from holding retainage from subcontractors.

b. Recipient may decline to hold retainage from prime contractors and have a contract clause that
requires a prime to release retainage to subcontractor within 30 days after the subcontractor's work
is satisfactorily completed.

¢. The recipient may withhold retainage from prime and release a percentage of the retainage
incrementally as portions of the contract are completed and accepted, e.g., monthly progress
payments.

Recipient requires prime contractors to release all retainage owed to the subcontractor for satisfactory
completion of the accepted work within 30 days after recipient pays prime (could be the portion that is
included in the prime’s payment)

Prime and subcontractors must submit required documentation to the recipient or prime contractor,
respectively, to begin payment process.

Directory - Section - 26.31

PDRTA will utilize SCDOT’s directory of certified DBE firms identifying all firms eligible to participate
as DBEs. The directory lists the firm’s name, address, phone number, date of the most recent certification,
and the type of work the firm has been certified to perform as a DBE. SCDOT has made the Directory
available at the following website: hitp://dbwappsp scdot.org/dbesearch’ . The Directory is listed at the
above-mentioned website (Attachment 3) and a digital copy shall be distributed to the Executive Director
and the DBE Liaison Officer. SCDOT’s directory includes North American Industry Classifications codes
{NAICS). The illustration below is an example of codes used in the repair of buses used in transportation.

336390  Air filters, automotive, truck, and bus, manufacturing

336320  Alternators and generators for intemal combustion engines manufacturing

336350  Assembly line rebuilding of autometive, truck, and bus transmissions

336120 Assembly plants, heavy trucks, and buses on chassis of own manufacture

336350 Automatic transmissions, automotive, truck, and bus, manufacturing

336330  Automotive, truck and bus steering assemblies and parts manufacturing

336330  Automotive, truck and bus steering assembly and parts manufacturing

336330  Automotive, truck and bus suspension assemblies and parts (except springs) manufacturing
336330 Automotive, truck and bus suspension assembly and parts (except springs) manufacturing




G. Overconcentration - Section 26.33
PDRTA has not identified that overconcentration exists in the types of work that DBEs perform.

H. Business Development Programs - Section 26.35
As a sub recipient, PDRTA will utilize the SCDOT business development program.

I. Monitoring and Enforcement Mechanisms - Section 26.37

PDRTA will take the following monitoring and enforcement mechanisms to ensure compliance with 49
CFR Part 26.

1. PDRTA will bring to the attention of SCDOT any false, fraudulent, or dishonest conduct in connection
with the program, so that SCDOT can take the steps provided in 26.109,

2. PDRTA will consider similar action under our own legal authorities, including responsibility
determinations in future contracts. See Attachment 4

3. PDRTA will also provide a monitoring and enforcement mechanism to verify that work committed to
DBEs at contract award is actually performed by the DBEs. This will be accomplished by payroll
submissions, site visits on the job-sites, and will occur for each contract/project in which DBEs are
participating.

4. PDRTA will keep a running tally of actual payments to DBE firms for work committed to them at the
time of the contract award.

5. PDRTA will keep a log of these activities for documentation purposes.

J. Small Business Participation - Section 26.39
PDRTA has incorporated the following non-discriminatory element to its DBE program, in order to
facilitate competition on DOT-assisted public works projects by small business concerns (both DBEs and
non-DBE small businesses):

PDRTA will make every attempt to remove unnecessary and unjustified bundling of contract requirements;
race-neuiral small business set-asides for prime contracts below a certain value; requiring bidders on large
contracts to identify and/or provide specific subcontracts appropriate for small business participation;
development of acquisition strategies and structuring procurements to facilitate bids by and awards to small
business consortia ot joint ventures; letting prime contracts of a size that small businesses can reasonably
compete for and perform,

iIl. Goals, Good Faith Efforts, and Counting

A. Set-asides or Quotas - Section 26.43
PDRTA does not use quotas in any way in the administration of this DBE program.

B. Overall Goals - Section 26.45
In accordance with Section 26.45, PDRTA will cooperate with SCDOT, and their needs related to their
triennial overall DBE goals.

Every third year PDRTA will also establish its own project-specific DBE goals as appropriate, and/or
establish project specific DBE goals as directed by SCDOT and/or the FTA. In accordance with Section
26.45, PDRTA will submit its triennial overall DBE goal to FTA via SCDOT no later than August | of the
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year specified by SCDOT and/or the FTA. The PDRTA DBE Goal and Methodology {Attachment 5)
covers the federal fiscal years of October 1, 2023, to September 30, 2026. It is anticipated that the DBE
goal will be resubmitted by August 1, 2023,

The process used by PDRTA to establish overall DBE goals follows “The FTA’s Tips for DBE Goal
Setting”. These tips can be found in Attachment 5b and at the website listed below.

htips://'www transportation. gov/osdbu/disadvantaged-business-enterprise/tips-goal-setting-
disadvaniaged-business-enterprise

Note: PDRTA will cenform with the options described in Section 26.45 of the DBE regulation and will be
based on the demonstrable evidence of DBE firms ready, able, and willing to participate/perform
contracting opportunities derived from your DOT assisted projects/contracts. As a general matter, goals
are most often set based on the Department’s “Step 1, Step 2” process established in Section 26.45(c)-(d),
whereby PDRTA and/or SCDOT will establish a base figure of the relative availability of DBEs to perform
work on PDRTA’s DOT-assisted contracts, then adjust the goal as necessary based on additional market
information in its service area. Please note that disparity studies, while acceptable, must be reasonably
current and reflective of PDRTA’s specific market conditions in order to be used as a full replacement for
the “Two-Step” goal setting process established by the regulation.

Before establishing the overall goal every third year, PDRTA will consult with SCDOT to obtain
information concerning the availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBEs, and PDRTA’s efforts to establish a level playing field for the
participation of DBEs.

Note: The consultation should include, but not necessarily be limited to, minorities, women’s and general
contractor groups, community organizations, and other officials or organizations.

Following this consultation, PDRTA will publish a notice of the proposed overall goals, informing the
public that the proposed goal and its rationale are available for inspection during normal business hours at
your principal office for 30 days following the date of the notice, and informing the public that PDRTA
and SCDOT will accept comments on the goals for 30 days from the date of the notice.

PDRTA will use its standard forms of media to issue the notice. PDRTA will attempt to ensure that the
notice is made available to minority focus media. PDRTA may also display the notice on the website:
hitps://pdria.org/business/disadvantaged-business-enterprise . PDRTA will issue this notice by July t of
each year that necessitates a public notice {every third year). The notice must include addresses to which
comments may be sent and addresses (including offices and/or websites) where the proposal may be
reviewed. A sample public notice can be found in Attachment 4.

PDRTA’s overall goal submission to SCDOT will include:

I. the goal (including the breakout of estimated race neutral and race-conscious participation, as
appropriate);

2. a copy of the methodology, worksheets, etc., used to develop the goal;

3. a summary of information and comments received during this public participation process with
PDRTA's responses; and

4. proof of publication of the goal in media outlets listed above,
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C.

D.

E.

PDRTA will begin using its overall goal on October 1 of the specified year, unless PDRTA have received
other instructions from SCDOT. If PDRTA establishes a goal on a project basis, PDRTA will begin using
its goal by the time of the first solicitation for a DOT-assisted contract for the project. PDRTA’s goal will
remain effective for the duration of the three-year period established and approved by SCDOT and/or the
FTA.

Shortfall Analysis - Section 26.47
If the awards and commitments shown on PDRTA’s Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall applicable to that fiscal year, PDRTA will:

1. Analyze in detail the reason for the difference between the overall goal and the actual
awards/commitments;

2. Establish specific steps and milestones to correct the problems identified in the analysis;

3. Create and retain a corrective action plan, and maintain information/records regarding the analysis and
efforts made; and

4. Submit the plan to SCDOT within 90 days of the end of the affected fiscat year.

Transit Vehicle Manufacturers Goals - Section 26.49

PDRTA will require each transit vehicle manufacturer, as a condition of being authorized to bid or propose
on FTA-assisted transit vehicle procurements, to certify that it has complied with the requirements of this
section. Alternatively, PDRTA may, at its discretion and with FTA approval, establish project-specific
goals for DBE participation in the procurement of transit vehicles in lieu of the TVM complying with this
element of the program. Do not include FTA Assistance used in TVM procurements in the base amount
from which your overall goal is calculated.

PDRTA is required to submit within 30 days of making an award, the name of the successful bidder, and
the total dollar value of the contract in the manner prescribed in the grant agreement.

Meeting Overall Goals/Contract Goals - Section 26.51

PDRTA will meet the maximum feasible portion of its overall goal using race-neutral means of
facilitating DBE participation. PDRTA’s specified efforts regarding race-neutral measures must
not be passive; rather, the race-neutral measures taken will be an active component of PDRTA’s
DBE program.

PDRTA will use contract goals to meet any portion of the overall goal PDRTA does not project
being able to meet using race-neutral means. Contract goals are established so that, over the
period to which the overall goal applies, they will cumulatively result in meeting any portion of
our overall goal that is not projected to be met through the use of race-neutral means.

PDRTA will establish contract goals only on those DOT-assisted contracts that have
subcontracting possibilities. We need not establish a contract goal on every such contract, and
the size of contract goals will be adapted to the circumstances of each such contract (e.g., type
and location of work, availability of DBEs to perform the particular type of work.)

PDRTA will express contract goals as a percentage of the total amount of a DOT-assisted
contract or the Federal share of a DOT-assisted contract.

12



F. Good Faith Efforts Procedures - Section 26.53

1. Award of Contracts with a DBE Contract Goal: 26.53(a)

If PDRTA and SCDOT enter into an agreement where a contract-specific DBE goal is included in a
procurement/solicitation, SCDOT will not award the contract to PDRTA if PDRTA does not either: (1)
meet the contract goal with verified, countable DBE participation; or (2) documents it has made adequate
good faith efforts to meet the DBE contract goal, even though it was unable to do so. It is the obligation of
the PDRTA to demonstrate it has made sufficient good faith efforts prior to submission of its bid.

2. Evaluation of Good Faith Efforts: 26.53(a) & (¢)

PDRTA will be held accountabie to document sufficient good faith efforts that demonstrate that our efforts
are responsive and/or responsible. PDRTA must ensure that all information is complete and accurate and
that it adequately documents PDRTA’s good faith efforts so that SCDOT will commit to our performance
of the contract.

3. Information to be Submitted: 26.53(b)
PDRTA treats bidder/offers” compliance with good faith efforts’ requirements as a matter of

responsiveness.

Each solicitation for which a contract goal has been established will require the bidders/offerors to submit
the following information:

The names and addresses of DBE firms that will participate in the contract;

A description of the work that each DBE will perform;

The dollar amount of the participation of each DBE firm participating;

Written and signed documentation of commitment to use a DBE subcontractor whose participation

it submits to meet a contract goal;

€. Written and signed confirmation from the DBE that it is participating in the contract as provided
in the prime contractors commitment; and

f.  Ifthe contract goal is not met, evidence of good faith efforts.

anop

4. Administrative Reconsideration: 26.53(d)

If PDRTA determines that the apparent successful bidder/offeror has failed to meet the requirements of
26.53 (a), PDRTA must, before awarding the contract, provide the bidder/offeror an opportunity for
administrative reconsideration.

As part of this reconsideration, the bidder/offeror must provide written documentation or argument
concerning the issue of whether it met the goal or made adequate good faith efforts to do so. The
bidder/offeror should have the opportunity to meet in person with PDRTA’s reconsideration official to
discuss the issue of whether the bidder/offeror met the goal or made adequate good faith efforts to do.
PDRTA will ultimately send bidder/offeror a written decision on reconsideration, explaining the basis for
finding. The result of the reconsideration process is not administratively appealable to the Department of
Transportation.

G. Good Faith Efforts when a DBE is Replaced on a Contract - Section 26.53(f)
PDRTA will require a contractor to make good faith efforts to replace a DBE that is terminated or has
otherwise failed to complete its work on a contract with ancther certified DBE, to the extent needed to meet
the contract goal. We will require the prime contractor to notify the DBE Liaison officer immediately of
the DBE’s inability or unwillingness to perform and provide reasonable documentation.

13



Iv.

In this situation, PDRTA will require the prime contractor to obtain our prior approval of the substitute DBE
and to provide copies of new or amended subcontracts, or documentation of good faith efforts.

If the contractor fails or refuses to comply at the time specified, our contracting office will issue an order
stopping all or part of payment/work until satisfactory action has been taken. If the contractor still fails to
comply, the contracting officer may issue a termination for defauit proceeding.

H. Counting DBE Participation - Section 26.55
PDRTA will count DBE participation toward overall and contract goals as provided in 49 CFR 26.55.

SUBPARTS D & E- CERTIFICATION

A. Certification Process - Section 26.61 - 26.73
PDRTA is not a certifying entity. Please see the next section for South Carolina’s Unified Certification
Program (UCP).

B. Unified Certification Programs - Section 26.81

PDRTA recognizes the South Carolina Unified Certification Program (UCP) which is a cooperative effort by all
of the U.S. Department of Transportation recipients in the state to provide a one-stop shop for all DBE firms and
those looking to do business with DBE certified firms. The South Carolina UCP will meet all of the requirements
of this section. PDRTA will use and count for DBE credit toward the goal only those DBE firms certified by the
South Carolina UCP.

The following is contact information for the State of South Carolina UCP:

e Phone number: SCDOT 803-737-7372
¢  Email: BDECertification@scdot.org
e Website: https://'www scdot.org/business/bus-development-dbe-certification.aspx

The above contact information will be shared with firms and individuals interested in becoming a South
Carolina certified DBE. SCDOT will continue to be PDRTA’s primary contact for the South Carolina UCP.,

C. Procedures for Certification Decisions - Section 26.83-26.91
PDRTA does not participate in the South Carolina DBE certification process and therefore is not  required to
include the procedures of the certification process.

The state of South Carolina encourages firms to submit their certification application online. New applications
and the required documents can be submitted at:

hitps://www,scdot.org/business/bus-development-dbe-certification.aspx
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V.

VI

SUBPART F - COMPLIANCE AND ENFORCEMENT

A. Information, Confidentiality, Cooperation - Section 26.109

PDRTA will safeguard from disclosure to third parties” information that may reasonably be regarded as
confidential business information, consistent with Federal, state, and local law. Please reference South
Carolina Freedom of Information Act laws at htips://www scstatehouse, govicode/t30¢004.php , and for
information regarding disclosure of information to third parties. Federal laws regarding confidentiality can
be found at hitps:/ foia.state.gov/,

Monitoring Payments to DBEs, PDRTA is required as a prime contractor to maintain records and
documents of payments to DBEs for three years following the performance of the contract. These records
will be made available for inspection upon request by any authorized representative of SCDOT, South
Carolina UCP or DOT. This reporting requirement also extends to any certified DBE subcontractor.

PDRTA will perferm interim audits of contract payments to DBEs. The audit will review payments to DBE
subcontractors to ensure that the actual amount paid to DBE subcontracters equals or exceeds the dollar
amounts stated in the schedule of DBE participation.

OTHER HELPFUL INFORMATION

What is a contracting opportunity? It is a contract with a vendor or contractor including
procurement by purchase order or purchase by credit card or any other contract entered into with
SCDOT or a sub-recipient which is financed with FTA assistance.

PDRTA’s goals and methodology should be based on where the substantial amounts of
contracting dollars are spent.

Separate goals are mandated for construction projects.
Records must be retained for 3 years after the close of applicable grant periods.

May 1* and November 1* are the due dates for the mandated semi- annual reporting to SCDOT.
Reporting must be done even if there is no DBE participation. The reporting will include
information regarding items purchased using FTA funds, identification of DBE and their current
certifications, actual amounts of FTA funds paid to each DBE, break downs by ethnicity and
gender, certification of accuracy of reported information, and confirmation of hired DBE’s
performing work.
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VII. ATTACHMENTS

Attachment 1: Appendix B

Appendix B to Part 26-Uniform Report of DBE Awards or Commitments and Payments Form
INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE
AWARDS/COMMITMENTS
AND PAYMENTS
https://www. transit.dot.gov/regulations-and-guidance/civil-rights-ada/instructions-completing-uniform-

repori-dbe

Recipients of Department of Transportation (DOT) funds are expected to keep accurate data regarding the
contracting opportunities available to firms paid for with DOT dollars. Failure to submit contracting data
relative to the DBE program will result in noncompliance with Part 26. All dollar values listed on this form
should represent the DOT share attributable to the Operating Administration (OA): Federal Highway
Administration (FHWA), Federal Aviation Administration (FAA) or federal Transit Administration (HA)
to which this report will be submitted.

1. Indicate the DOT (OA) that provides your Federal financial assistance. If assistance comes from more
than one OA, use separate reporting forms for each OA. If you are an FT A recipient, indicate your
Vendor Number in the space provided.

2. If you are an FAA recipient, indicate the relevant AIP Numbers covered by this report. If you are an
FTA recipient, indicate the Grant/Project numbers covered by this report. If more than ten attach a
separatc sheet

3. Specify the Federal fiscal year (i.e., October | - September 30) in which the covered reporting period
falls.

4. State the date of submission of this report

5. Check the appropriate box that indicates the reporting period that the data provided in this report
covers. For FHWA and FTA recipients, if this report is due June 1, data should cover October 1 - March
31. If this report is due December 1, data should cover April 1 - September 30. If the report is due to the
FAA, the data should cover the entire year.

6. Provide the name and address of the recipient

7. State your overall DBE goal(s) established for the Federal fiscal year of the report being submitted to
and approved by the relevant OA. Your overall goal is to be reported as well as the breakdown for specific
Race Conscious and Race Neutral projections (both of which include gender-conscious/neutral
projections). The Race Conscious projection should be based on measures that focus on and provide
benefits only for DBEs. The use of contract goals is a primary example of a race conscious measure. The
Race Neutral projection should include measures that, while benefiting DBEs, are not solely focused on
DBE firms. For example, a small business outreach program, technical assistance, and prompt payment
clauses can assist a wide variety of businesses in addition to helping DBE firms.
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Section A: Awards and Commitments Made During This Period

The amounts in items 8(A) - 10(1) should include all types of prime contracts awarded and all types of
subcontracts awarded or committed, including: professional or consultant services, construction, purchase of
materials or supplies, lease or purchase of equipment and any other types of services. All dollar amounts are
to reflect only the Federal share of such contracts and should be rounded to the nearest dollar.

Line 8: Prime contracts awarded this period: The items on this line should correspond to the contracts directly
between the recipient and a supply or service contractor, with no intermediaries between the two.

8(A). Provide the total dollar amount for all prime contracts assisted with DOT funds and awarded
during this reporting period. This value should include the entire Federal share of the contracts without
removing any amounts associated with resulting subcontracts.

8(B). Provide the total number of all prime contracts assisted with DOT funds and awarded during this
reporting period.

8(C). From the total dollar amount awarded in item 8(A), provide the dollar amount awarded in prime
contracts to certified DBE firms during this reporting period. This amount should not include the
amounts subcontracted to other firms.

8(D). From the total number of prime contracts awarded in Item 8(B), specify the number of prime
contracts awarded to certified DBE firms during this reporting period.

8(E&F). This field is closed for data entry. Except for the very rare case of DBE-set asides permitted
under 49 CFR part 26, all prime contracts awarded to DBES are regarded as race-neutral.

8(G). From the total dollar amount awarded in item 8(C), provide the dollar amount awarded to certified
DBEs through the use of Race Neutral methods. See the definition of Race Neutral in item 7 and the
explanation in item 8 of project types to include,

8(H). From the total number of prime contracts awarded in 8(D), specify the number awarded to DBEs
through Race Neutral methods.

8(I). Of all prime contracts awarded during this reporting period, calculate the percentage going to DBEs.
Divide the dollar amount in item 8(C) by the dollar amount in item 8(A) to derive this percentage. Round
percentages to the nearest tenth.

Line 9: Subcontracts awarded/committed this period: ltems 9(A) - 9(I) are derived in the same way as
items 8(A) - 8(1), except that these calculations should be based on subcontracts rather than prime
contracts. Unlike prime contracts, which may only be awarded, subcontracts may be either awarded or
committed.

9(A). If filling out the form for general reporting, provide the total dollar number of subcontracts assisted
with DOT funds awarded or committed during this period. This value should be a subset of the total
dollars awarded in prime contracts in 8(A), and therefore should never be greater than the amount
awarded in prime contracts. If filling out the form for project reporting, provide the total dollar number
of subcontracts assisted with DOT funds awarded or committed during this period. This value should be
a subset of the total dollars awarded or previously in prime contracts in 8(A). The sum of all subcontract
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amounts in consecutive periods should never exceed the sum of all prime contract amounts awarded in
those periods.

9(6). Provide the total number of all subcontracts assisted with DOT funds that were awarded or
committed during this reporting period.

9(C). From the total dollar amount of subcontracts awarded/committed this period in item 9(A), provide
the total dollar amount awarded in sub contracts to DBEs.

9(D). From the total number of subcontracts awarded or committed in item 9(B), specify the number of
subcontracts awarded or committed to DBEs.

9(E). From the total dollar amount of subcontracts awarded or committed to DBEs this period, provide
the amount in dollars to DBEs using Race Conscious measures.

9(F). From the total number orsubcontracts awarded or committed to DBEs this period, provide the
number of subcontracts awarded or committed to DBEs using Race Conscious measures.

9(G). From the total dollar amount of subcontracts awarded/committed to DBEs this period, provide the
amount in dollars to DBEs using Race Neutral measures.

9(H). From the total number of subcontracts awarded/committed to DBEs this period, provide the
number of sub contracts awarded to DBEs using Race Neutral measures.

9(I). Of all subcontracts awarded during this reporting period, calculate the percentage going to DBEs.
Divide the dollar amount in item 9(C) by the dollar amount in item 9(A) to derive this percentage. Round
percentages to the nearest tenth.

Line 10: Total contracts awarded or committed during this period. These fields should be used to show
the total dollar value and number of contracts awarded to DBEs and to calculate the overall percentage of
dollars awarded to DBEs.

10(A)- 10(B). These fields are unavailable for data entry.

10(C - H). Combine the total values listed on the prime contracts line (Line 8) with the corresponding
values on the subcontracts line (Line 9).

10(1). Of all contracts awarded during this reporting period, calculate the percentage going to DBEs.
Divide the total dollars awarded to DBEs in item 10(C) by the dollar amount in item 8(A) to derive this
percentage. Round percentages to the nearest tenth,

Section B: Breakdown by Ethnicity & Gender of Contracts Awarded to DBEs This Period

11-17. Further breakdown of the contracting activity with DBE involvement. The Total Dollar Amount to
DBEs in 17(C) should equal the Total Dollar Amount to DSEs in 10(C). Likewise, the total number of
contracts to DBEs in 17(F) should equal the Total Number of Contracts to DBEs in 10(D).

Line 16: The "Non-Minority" category is reserved for any firms whose owners are not members of the
presumptively disadvantaged groups already listed, but who are either "women™ OR eligible for the DBE
program on an individual basis. All DBE firms must be certified by the Unified Certification Program to
be counted in this report.
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Section C: Payments on Ongoing Contracts

Line 18(A - E). Submit information on contracts that are currently in progress. All dollar amounts are to
reflect only the Federal share of such contracts and should be rounded to the nearest dollar,

18(A). Provide the totai dollar amount paid to all firms performing work on contracts.
18(B). Provide the total number of contracts where work was performed during the reporting period,

18(C). From the total number of contracts provided in 18(A) provides the total number of contracts that
are currently being performed by DBE firms for which payments have been made,

18(D). From the total dollar amount paid to all firms in 18(A), provide the total dollar value paid to DBE
firms currently performing work during this period.

18(E). Provide the total number of DBE firms that received payment during this reporting period. For
example, while 3 contracts may be active during this period, one DBE firm may be providing supplies or
services on all three contracts. This field should only list the number of DBE firms performing work.

18(F). Of all payments made during this period, calculate the percentage going to DBEs. Divide the total
dollar value to DBEs in item 18(D) by the total dollars of all payments in 18(B). Round percentage to the
nearest tenth.

Section D: Actual Payments on Contracts Completed This Reporting Period

This section should provide information only on contracts that are closed during this period. All dollar
amounts are to reflect the entire Federal share of such contracts and should be rounded to the nearest
dollar.

19(A). Provide the total number of contracts completed during this reporting period that used Race
Conscious measures. Race Conscious contracts are those with contract goals or another race conscious
measure.

19(B). Provide the total dollar value of prime contracts completed this reporting period that had race
CONSCious measures.

19(C). From the total dollar value of prime contracts completed this period in 19(B), provide the total
dollar amount of dollars awarded or committed to DBE firms in order to meet the contract goals. This
applies only to Race Conscious contracts.

19(D). Provide the actual total DBE participation in dollars on the race conscious contracts completed
this reporting period.

19(E). Of all the contracts completed this reporting period using Race Conscious measures, calculate the
percentage of DBE participation. Divide the total doltar amount to DBEs in item 19(D) by the total dollar
value provided in 19(8) to derive this percentage. Round to the nearest tenth.

20(A) - 20(E). ltems 21(A) - 21(E) are derived in the same manner as items 19(A) - 19(E), except these
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figures should be based on contracts completed using Race Neutral measures.
20(C). This field is closed.

21(A) - 21(D). Calculate the totals for each column by adding the race conscious and neutral figures
provided in each row above.

21(C). This field is closed.

21(E). Calculate the overall percentage of dollars to DBEs on completed contracts. Divide the Total DBE
participation dollar value in 21(D) by the Total Dollar Value of Contracts Completed in 21(B) to derive
this percentage. Round to the nearest tenth.

23. Name of the Authorized Representative preparing this form.

24, Signature of the Authorized Representative.

25. Phone number of the Authorized Representative.

**Submit your completed report to SCDOT.
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Attachment 2: Organizational Chart
{as related to the DBE Liaison Officer’s Access to the Executive Director)

PDRTA Board of Directors

PDRTA Executive Director

PDRTA DBE Liaison Officer

Director of Finance

Director of Director of Safety,
Operations Compliance and

Customer Relations
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Attachment 3: SCOT’s DBE Directory

Sample of list located at http://dbwappsp.scdot.org/dbesearch/
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Attachment 4: DBE Monitoring & Enforcement Mechanisms

The PDRTA has available several remedies to enforce the DBE requirements contained in its contracts,

including, but not limited to, the following:

1. Breach of contract action, pursuant to the terms of the contract;
2. Breach of contract action, pursuant to South Carolina Code 15

In addition, the federal government has available several enforcement mechanisms that it may apply to

firms participating in the DBE problem, including, but not limited to, the following:
1. Suspension or debarment proceedings pursuant to 49 CFR part 26

2. Enforcement action pursuant to 49 CFR part 31
3. Prosecution pursuant to 18 USC 1001.
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Attachment 5: Goals & Methodology
Amount of Goal

1. PDRTA's overall goal for FY 20__is the following: ___ % of the Federal Financial assistance we will
expend in DOT-assisted contracts. [FTA recipients add: exclusive of FTA funds to be used for the
purchase of transit vehicles.)

or

1. PDRTA's overall goal for the following time period 20__ - 20__ is the following: % of the
Federal financial assistance we will expend in DOT-assisted contracts. [FTA recipients add:
exclusive of FTA funds to be used for the purchase of transit vehicles.)

2.5 is the dollar amount of DOT-assisted contracts that [Recipient] expects to award
during FFY20__. This means that [Recipient] has set a goal of expending $ with DBEs
during this fiscal year/project.

Methodology used to Calculate Overall Goal

Step 1: 26.45(c)
Determine the base figure for the relative availability of DBEs.

The base figure for the relative availability of DBE's was calculated as follows:
Ready, willing, and able DBEs
Base figure =

All firms ready, willing and able

The data source or demonstrable evidence used to derive the numerator was:

The data source or demonstrable evidence used to derive the denominator was:

When we divided the numerator by the denominator we arrived at the base figure for our overall
goal and that number was:

Step 2: 26.45(d)
After calculating a base figure of the relative availability of DBEs, evidence was examined to
determine what adjustment was needed to the base figure in order to arrive at the overall goal.

In order to reflect as accurately as possible, the DBE participation we would expect in the
absence of discrimination we have adjusted our base figure by ____ %.

The data used to determine the adjustment to the base figure was:
The reason we chose to adjust our figure using this data was because:
From this data, we have adjusted our base figure to:
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Public Participation

We published our goal information in these publications:

We received comments from these individuals or organizations:

Summaries of these comments are as follows:

Our responses to these comments are:
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Attachment 5a: Tips for DBE Goal Setting
Tips for Goal-Setting in the Disadvantaged Business Enterprise (DBE) Program

Introduction

A number of DOT recipients have requested that we develop additional written guidance on goal-setting
and on how to determine what portion of their goal should be race/gender-neutral and what portion
should be race/gender-conscious. This document is intended as a response to these requests. It
incorporates the experience and best practices culled by DOT officials and recipients over the first year of
implementation of the goal-setting portions of the new DBE rule {49 CFR Part 26). This is not intended to
represent an exhaustive list of techniques for goal-setting. As always, one halimark of the new DBE rule is
flexibility and therefore we will, and you should, continue to be on the lookout for new and innovative
goal-setting processes. Nor is this an exhaustive explication of all of the subjects related to goal-setting
covered in the rule. This document is intended only to provide you with some additional guidance as you
set goals. It should always be used in conjunction with the rule itself and other relevant, previously issued
guidance such as the Questions and Answers About 49 CFR Part 26, found at http://osdbu.dot.gov.

The General Counsel of the Department of Transportation has reviewed this document and has approved
it as consistent with the language and intent of 49 C.F.R. part 26.

I. In General

As we have stressed before, it is extremely important to include all of your calculations and assumptions
in your submission. In other words, you must "show your work." When you submit your overall goals (and
the race/gender-neutral and race/gender-conscious portions of your goals), it is important that we can
follow your thinking process. Set out explicitly what your data sources were, what assumptions you made,
how you calculated each step of the process, etc. Along these lines, you should make sure that your goal
submission contains a clear description of your public participation process, a good summary of the
comments received during that process and a summary of what if any changes were made based on those
comments. Without this information, it is difficult for anyone to evaluate the actual goal you have
selected. Goal submissions that are not accompanied by a written explanation of how the goal was derived
will be sent back for additional explanation.

Il. $tep One

The most important thing to remember about Step One of the goal setting processes is that you are
attempting to come up with a measurement of the actual relative availability of DBEs to perform the types
of contracts (both prime and sub) that you intend to let. To say this another way, you are trying to
determine what percentage DBEs {or firms that could be certified as DBEs) represent of all firms that are
ready, willing, and able to compete for DOT-assisted contracting. This percentage is calculated by dividing
the number of DBEs ready, willing, and able to bid for the types of work you will fund this year, by the
number of all firms (DBEs and non-DBEs) ready, willing, and able to bid for the types of work you will fund
this year. That is, the number of DBEs will be in the numerator, and the number of all firms (DBEs and
non-DBEs) will be in the denominator. This is true regardiess of the type of data you are employing to
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measure the relative availability (e.g., bidders list, census data and DBE directory, disparity study,
alternate method, etc.) In other words, whatever data is used, the ratio would be:

Ready, willing, and able DBEs

Step One Base Figure=
All firms ready, willing, and able
(including DBEs and non-DBEs)

To give a more specific example, if your work for the year involves both heavy construction and trucking,
then: where there are 44 DBEs in heavy construction and 14 in trucking, and 300 firms {DBEs and non-
DBEs together) in heavy construction and 150 firms (DBEs and non-DBEs together} in trucking, the ratio
would lock like this:

44 DBESs in heavy construction
+ 14 DBEs in trucking _ 58

300 firms in heavy construction 450
+ 150 firms in trucking

The following points will assist you in calculating this percentage:

A. Itis Not Acceptable to Use Past Participation as Your Step One Base Figure. This Step One Base Figure
must not be simply a restatement of your past history of participation. Instead, it must represent an
attempt to measure the availability of firms that are ready, willing, and able to compete, not just those
who have won contracts in the past. For example, assume that after performing the calculations above,
you come up with a Step One Base Figure of 12%. Assume also that in the past you have achieved 20%
DBE participation. You may not simply substitute 20% for your Step One Base Figure. The appropriate
method for the consideration of past participation is discussed below in the portions of this guidance
dealing with Step Two of the goal setting process.

B. Use the Most Refined Data Available. When using census and other data organized by SIC codes or the
NAICS codes {which will eventually replace the SIC system), try to use the most refined data available. This
will help you to focus more precisely on the firms with which you or your prime contractors will actually
be doing business and help you to avoid overestimating the number of firms in either the numerator or
the denominator. For both SIC and NAICS, the data becomes more refined in the codes with higher
numbers of digits. You should take steps to filter out businesses that are not relevant to your calculations
where possible. For instance, if you are using a bidders list, and you are aware that some of the firms on
that list do not perform the type of work you will contract out, then exclude those firms from your
calculation. If you are interested in further information on the NAICS system, you may want to visit the
Census Bureau website www.census.gov and look under the header for business and find the link for the
NAICS system.

C. Look to Relevant Data Sources to Supplement Your DBE Directory. You should do everything you can
to ensure that your goal setting process truly reflects the actual availability of ready, willing, and able DBEs
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in your local market area. Toward this end, if you are using your DBE Directory and census data in goal
setting and you are concerned that your DBE Directory does not accurately reflect the number of potential
DBEs in your area, you should seriously consider supplementing the number of firms in your DBE Directory
for the purposes of goal-setting. This is especially important because the census data represents all firms
in your area whether or not they are ready, willing and able to perform DOT-assisted contracts. If you do
not take extra steps to ensure your list of DBEs and potential DBEs is accurate, you may seriously
underestimate the actual relative availability of DBEs. You may do this by carefully examining lists of other
DBEs and MBE/WBEs {Minority Business Enterprises/Women Business Enterprises) from other sources,
such as other state or local transportation agencies (if the contracting opportunities are comparable), to
determine whether they contain firms which should be considered ready, willing, and able DBEs. You
should also examine your own data bases such as vendor data bases, bidders lists, pre-bid or pre-proposal
conference attendance lists and outreach session attendance lists to determine whether these sources
might reveal firms that should be included in your list of ready, willing, and able DBEs. Of course, you must
be careful not to double count firms by including them on your list more than once. You also must
remember that you are checking these other sources for the purpose of goal setting only. In order to
actually be included in your DBE Directory, an otherwise eligible firm must take the additional steps of
going through the certification process.

D. Explain How You Determined Your Local Market Area. Remember, the local market area is not
necessarily the same as the political jurisdiction in which you are geographically located. Instead, your
local market area is the area in which the substantial majority of the contractors and subcontractors with
which you do business are located and the area in which you spend the substantial majority of your
contracting dollars. It is important that you specify in your submission how you determined the
boundaries of your local market area.

E. Ensure That Your Percentage Reflects an "Apples to Apples"” Calculation. Whenever you are calculating
ratios, make absolutely certain that the DBE firms in the numerator and denominator are as similar as
possible to the DBEs and non-DBE firms in the denominator. For instance, if you include DBEs that do
trucking in the numerator, make sure to include DBEs and non-DBEs that do trucking in the denominator.
Likewise, if you are using a bidders list, make certain that you use it for both your numerator and your
denominator. In other words, if you are limiting your denominator to only those firms who have actually
provided bids or quotes on past contracting opportunities, then be certain that your numerator is similarly
fimited to only those DBEs that have actually provided bids or quotes in the past. Finally, if you are using
a bidders list, remember that it must include all DBE and non-DBE bidders and quoters whether they are
prime or subcontractors and whether or not they were actually awarded a contract or a subcontract.

F. Wherever Possible, Use Weighting. Weighting can help ensure that your Step One Base Figure is as
accurate as possible. While weighting is not required by the rule, it will make your goal calculation more
accurate. For instance, if 90% of your contract dollars will be spent on heavy construction and 10% on
trucking, you should weight your calculation of the relative availability of firms by the same percentages.
In other words:
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x 100=Weighlad by typs of
work to be parformed

[9 #heavy construction DBEs +.1(#truckln DBEs

Step One Bassa Figure,
heavy construction firm all trucking firms

If you were using the number of firms in the example presented in the opening paragraph of this section,
the equation you would use would be:

heavy construclion DBEs 4 trucking DBE3 ] =l gff44. ...4_] =
[9(“-37.——!!_ )4-.1 )xioo .9(300 +.1 150) x 100

0 heavy caonstruction firms 150 {rucking firms.

[9(.14313 + .1(0933)]: 100= [.mo + .oosa] x 100= 14.13

In this example, therefore, your Step One Base Figure would be 14.13%. Of course, in your actual goal
setting process you will fikely have many more than just two categories of contractors. Keep in mind the
comments in paragraph "B" above and remember that it is preferable to break down your work into the
most refined categories of contractors available and then perform your weighting calculations for each of
those categories.

G. Address the Effects of Desertification in Step One. If you have, or will imminently, decertify a firm (e.g.,
for exceeding the Personal Net Worth (PNW] cap, or for other reasons) you should address the
decertification of that firm in Step One of the processes by excluding the firm from the numerator of the
ratio, but not from the denominator. Likewise, if you know that a firm {DBE or non-DBE) has gone out of
business or is no longer bidding for DOT-assisted contracts, then that firm should be excluded from both
the numerator and the denominator of your ratio. Remember: in the vast majority of cases, it is not
appropriate to make adjustments based on the number of firms that have been decertified because of
PNW or other reasons in Step Two of the goal setting process. Instead, these adjustments should be made
in Step One.

H. Do Not Make Adjustments Based Solely on Changes in the Amount of Federal Assistance You Expect
to Receive. It is never appropriate to adjust your measurements of relative DBE availability, either in Step
One or in Step Two, solely because the size of your contracting program will change in the next fiscal year.
For example, if you assume that non-DBEs will be able to expand to compete for a large influx of new
program dollars, you should make the same assumption about DBEs, absent specific evidence to the
contrary. Of course, if the type of work for which you expect to contract changes dramatically, this may
impact your goal regardless of changes in the level of funding you receive.

I. Feel Free to Suggest Other Ways to Calculate Availability. It is important to remember that the
examples listed in the rule are just those - examples. You may propose alternative methods of calculating
Step One; just make sure that any such alternative operates to measure the actual relative availability of
DBEs.

Ifl. Step Two

Step Two of the goal setting calculation process is intended to adjust your Step One Base Figure to make
it as precise as possible. Under the rule, you must consider all evidence available in your jurisdiction to
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determine whether such an adjustment is necessary. In this context, there are several factors you must
consider in making your Step Two adjustments if there is relevant and reliable data available. These factors
include:

past participation (the volume of work DBEs have performed in recent years) or other measure of
demonstrated capacity;

evidence from disparity studies conducted in your market area (including relevant studies
commissioned by other contracting agencies in your market area);

statistical disparities in the ability of DBEs to get financing, bonding and insurance;
data on employment, self-employment, education and training, union apprenticeship programs; and

any other data that would help to better measure the percentage of work that DBEs would be likely
to obtain in the absence of discrimination.

Remember: while you must consider making adjustments to the base figure for all of the factors listed
here, you are not required to make such an adjustment. If the evidence does not suggest such an
adjustment is necessary, then no adjustment should be made. Moreover, if the evidence suggests that an
adjustment is warranted, it is critically important to ensure that there is a rational relationship between
the data you are using to make the adjustment and the actual numerical adjustment made. A clear
explanation of which information sources you considered, how you made your Step Two adjustment - or
why you determined that no adjustment was warranted - is a very important part of your overall
submission.

A. Adjustments Based on Past Participation

A number of questions have arisen with respect to Step Two adjustments based on past participation.
Below, we address the questions we have heard most frequently.

1. What if, in the past, you were in noncompliance with the DBE regulations such that past levels of DBE
participation present either an unfairly high or unfairly low picture of DBE capacity? if, in the past, your
DBE program was implemented in noncompliance with the regulations in place at the time, it may be
inappropriate to make adjustments for past participation. If the noncompliance resulted in DBEs receiving
either an unfairly high or unfairly low percentage of contracts, you should not make an adjustment for
past participation based on any year in which the program was administered in noncompliance.

2. What if the Step One Base Figure and past participation figure are very similar? If your records suggest
levels of past participation very similar to the number you calculated in Step One, then it is not necessary
to make any adjustment for past participation. For instance, assume that your Step One Base Figure is
21% and your past participation figure is 22.4%. In that case, you do not need to make an adjustment for
past participation. Nevertheless, you must explicitly state that the reason you are not making an
adjustment for past participation is that your past participation has been very similar to your Step One
Base Figure.
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3. Are decertification’s ever relevant in Step Two? As stated in Part il above, it is almost never appropriate
to consider the decertification of DBEs in the Step Two adjustment process. There is one exception,
however. Desertification may constitute a reason not to make an adjustment based on past participation
where the newly decertified firms account for all, or the overwhelming majority, of past DBE participation
and you have good reason to believe that other DBE firms will not be ready, willing, and able to participate
in the contracts you intend to let. For example, assume that your Step One Base Figure calculations
establish that there are 15 DBE firms that perform the type of work for which you expect to contract this
year and that two of those firms will imminently be decertified. Then, as stated above, you must exclude
those two firms from the numerator of the ratio established in Step One. In addition, if those two firms
were responsible for all or the overwhelming majority of your past participation, and there are no DBE
firms poised to do similar types and volume of work, you should seriously consider not making an upward
adjustment based on past participation or reducing the upward adjustment to reflect the fact that the
firms in question are no longer available DBEs.

4. What if the types of contracts that you will let this year are very different from the types of contracts
that you have let in the past? If the types of projects you are letting this year are very different from the
types of projects let in recent years, you should not assume that your past rates of DBE participation are
an accurate reflection of DBE capacity in the type of work you will perform this year. In this scenario, you
should seriously consider not making an adjustment for past participation.

5. If you feel that an adjustment for past participation is necessary, how should you calculate the
adjustment? If you feel that an adjustment based upon past participation is warranted, and you cannot
determine any more precise way to make the adjustment, you may average the figure you obtained in
Step One with a figure which represents your past participation. In utilizing this method, you will obtain a
more precise outcome if you are able to include a number of years' worth of past participation.

a. Determining the Median Past Participation. The first step in adjusting your Step One Base Figure for
past participation is to determine your "median” past participation percentages. Your goal setting process
will be more accurate if you use the median (instead of the average or mean) of your past participation
to make your adjustment because the process of determining the median excludes all outliers (abnormally
high or abnormally low) past participation percentages. The following principles will help you calculate
your median past participation percentage:

i. The median is the middle number in any group of numbers.

ii. The best way to determine the median is to first arrange the values in a list from low to high. For
example, the numbers 3, 6, and 1 arranged from low to high is: 1, 3, 6.

iii. If you have an odd number of values from which to determine the median, just take the number
which falls in the middle. For example, 3 is the median of 1, 3, and 6.

iv. If you have an even number of values, then you should average the two numbers which fall in the
middle. For example, if you have the numbers 1, 3, 6 and 8, the median would be the average of 3 and 6
or4.5.

v. If you only have two numbers, simply average those two numbers together.
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b. Adjusting the Step One Base Figure with the Median Past Participation. With these principles in mind,
you may calculate your median past participation percentage and use that figure to adjust your Step One
Base Figure by taking the average of your median past participation figure and your Step One Base Figure.
It is important that past participation not be given disproportionate weight and therefore, you should not
simply average your Step One Base Figure with a whole list of past years’ participation. Instead, you should
average the Step One Base Figure with the median of your past years' participation rates.

¢. Example. An example may be helpful. Assume that your past participation for the past four years has
been 18%, 15%, 12% and 11% and that your Step One analysis resulted in a Step One Base Figure of 9%.
In order to obtain a Step One Base Figure adjusted for past participation, you must do the following:

i. First, arrange your past participation values in order from low to high: 11%, 12%, 15%, 18%.
ii. Then take the middle percentage to obtain your median past participation percentage. If, as here, there
are an even number of percentages the median is derived averaging the middle two values (12% and 15%).
Obtain the average of 12% and 15% by adding them together and dividing by 2. In other words: 12% +
15% = 27%, 27% divided by 2 equals 13.5% Therefore, 13.5% is your median past participation percentage.
iii. Finally, obtain a Step One Base Figure adjusted for past participation by taking the average of the Step
One Base Figure and the median past participation. This average is obtained by adding together the Step
One Base Figure (9%) and the median past participation percentage {13.5%) and dividing by 2. In other
words, 9% + 13.5% = 22.5% divided by 2 = 11.25%. Therefore, 11.25% is your Step One Base Figure
adjusted for past participation.

6. May you use only one-years’ worth of past participation to make an adjustment? In most cases, your
result will be more accurate if you use the median of several years to make your past participation
adjustment. However, if you feel that your goal will be more accurate if you use only one-years’ worth of
past participation you may do so as long as you fully explain your rationale. There is one caveat: if you use
only one-years’ worth of past participation it must be a year in which your goals were set in compliance
with Part 26.

7. Must you consider making an adjustment for past participation even if the result of the adjustment
might be to decrease the overall goal? What if the adjustment wiil increase the overall goal? Yes, you
must consider the advisability of making adjustments based on past participation regardless of whether
or not the adjustment would result in increasing or decreasing the base figure derived in Step One.

8. Must you consider making an adjustment for past participation if this is the first time you have ever
had a DBE program? No, an adjustment for past participation is not required if you are developing a DBE
program for the first time and do not have any statistics on past DBE participation. Of course, if you do
have statistics on past DBE participation you should consider making an adjustment.

B. Other Factors in Step Two

With respect to the other Step Two factors outlined in the rule, we have heard a number of questions.
The following questions and answers may be of assistance to you as you consider Step Two of the goal
setting process:
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1. What additional sources of information should be considered in Step Two? In determining whether
or not your base figure should be adjusted to account for the effects of past discrimination, you should
consider consulting with the following organizations and institutions to determine whether they can direct
you to information about past discrimination in public contracting; discrimination in private contracting;
discrimination in credit, bonding or insurance; data on employment, self-employment, training or union
apprenticeship programs; and/or data on firm formation:

a. organizations serving or representing DBEs, minority-owned or women-owned businesses;

b. state or local offices of procurement;

c. federal, state or local offices responsible for enforcing civil rights laws;

d. state or local offices responsible for minority or women's affairs;

e. state or local offices dealing with business affairs, commerce or small businesses;

f. state or local offices dealing with the oversight of banks and other credit institutions (sometimes this
is the state treasurer's office);

g. state or local labor offices; local labor organizations; institutions of higher education within your state;
h. your state's Office of the Attorney General (for information about lawsuits related to contracting or
obtaining credit or bonding.)

If you choose to make adjustments to your base figure based upon any of this evidence of past
discrimination, be certain that there is a clear and rational relationship between the evidence and the
adjustment. This is often very difficult to do and depends entirely on the type of evidence you discover.
You may want to contact a consultant or local institution of higher education {departments of economics
or statistics) to assist you in making these types of adjustments. Whether or not you make an adjustment
based on a particular piece of evidence, make certain that you include a description of all of the evidence
you considered with your submission.

2. What are "disparity studies” and why must | consider them? There is absolutely no requirement under
the rule that you conduct your own disparity study. Nevertheless, if one has been conducted for your
market area, you should consider the data the study contains. Many different types of studies have been
referred to as "disparity studies," and the term is used broadly in the regulation to mean any type of study
designed to investigate the existence of discrimination in contracting. Some disparity studies consist
entirely of complex and lengthy statistical analyses. Some focus less on statistics and more on the
collection and organization of anecdotal evidence of discrimination. Both types of studies should be
considered in Step Two. Disparity studies vary widely in content and quality. Despite this, all or part of a
disparity study relating to your local market area may provide a rich source of information for your goal
setting process. If you are unsure about whether or not a disparity study relevant to your goal setting
process has been conducted anywhere in your market area, consult with state and local offices of
procurement and local government agencies responsible for enforcing civil rights laws and ask them if
they know of any such studies. Remember, you may find relevant information in studies commissioned
by other contracting agencies in your market area so be sure to examine any such studies for relevance
to your goal setting process. If you choose to make an adjustment based upon a disparity study, you must
carefully explain precisely what the disparity study evidence was and why the adjustment is warranted.
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In most cases it will be best to submit the disparity study (or all of the relevant portions of the study) with
your proposed goal. If you obtain a disparity study conducted in your market area but, upon reading it,
you determine that it is not relevant to your program or it is not reliable, you should not make adjustments
based on the study. In this case, simply state your reason for not making the adjustment in your
submission.

3. If you have reliable information about the characteristics of the firms available in your local market
area, should you use those characteristics to make adjustments in Step Two? If you have accurate
information about the characteristics of all the firms that are available to perform work for you such as
their size, age, or past experience, you should consider making adjustments to your Step One Base Figure
to account for any impact these factors might have on the capacity of firms to perform contracts for you.
Of course, you will increasingly have information about some of these factors as you compile a bidders
list in accordance with section 26.11. Again, it is important that any such adjustments be made with
respect to both DBEs and non-DBEs in your market area. These types of adjustments usually involve quite
difficult calculations and will likely involve using regression analysis. If you want to conduct these types of
adjustments and do not have the in-house capacity to do so, you must obtain the expertise necessary to
make the adjustments correctly. You may want to consider obtaining assistance from a consultant or local
institution of higher education (e.g., departments of economics or statistics).

4. What if there is no additional information available related to your goal setting process? If no
disparity studies have been conducted in your market area, be sure to state that in your submission to
your operating administration. Likewise, if you are unable to find the other types of evidence or data
relative to Step Two, make certain you state this in your goal submission.

IV. Caleulating the Race/Gender-Neutral and Race/Gender-Conscious Split:

The race/gender-neutral and race/gender-conscious division of the goal is an exceedingly important
component of the goal-setting process. As is stated in section 26.51, you must meet the maximum feasible
portion of your overall goal by using race/gender-neutral means of facilitating DBE participation. You must
also carefully explain why you projected that you could achieve the level of race/gender-neutral
participation you propose and the specific reasoning and data that support your conclusion. Many of you
have asked for assistance in determining what factors to consider in projecting the portion of your overall
goal that you will be able to meet through race/gender neutral means. The following considerations may
be helpful:

A. Consider the Amount by Which You Exceeded Your Goals in the Past. The amount by which you
exceeded your overall goals in past years can be a useful tool in helping you project the race/gender-
neutral participation you can expect in the future. For example, suppose that your past year's goal was
20%, but you obtained 30% DBE participation. The 10% difference between goal and achievement
represents participation that went beyond what you told contractors they should do in order to meet the
20% goal. This 10% participation, then, was not made necessary by race/gender-conscious provisions of
your program. it may be reasonable for you to assume, as you make your projected split between
race/gender-neutral and race/gender-conscious measures for next year, that contractors will again be
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able to achieve 10% participation over and above the race/gender-conscious portion of your overall goal.
If your overall goal were again 20%, this could be evidence supporting a decision for projecting 10%
race/gender-neutral and 10% race/gender-conscious split for the coming year.

Your projected split will probably be more accurate if you use past participation data from more than one
year. As noted in point #5 under "Adjustments Based on Past Participation," it is advisable to calculate the
median of the past years’ participation. For example, if your goal was 20% in each of the past three years,
and your achievements were 21%, 22%, and 30%, the median amount by which you exceeded your goal
was 2% (i.e., the median of 1%, 2% and 10%). You could then use this figure as evidence supporting a
projection of 2% race/gender-neutral participation for the coming year. If you do use only one-year’s past
participation for this purpose, be sure that the year you use was one in which you set your goal under the
new Part 26 regulations.

B. Consider Past Participation by DBE Prime Contractors. If you obtained any of your past participation
through the use of DBE primes, then those attainments should be considered race/gender-neutral and
can be used as a basis for estimating a similar level of race/gender-neutral participation in the next
program year. For instance, assume that your goal for last year was 20% and your achievement was 20%.
If a portion of that 20% resulted from the participation of DBE primes - and thus from race/gender-neutral
means - then it may be appropriate to assume that you will be able to achieve similar results through the
race/gender-neutral participation of DBE primes in the future. Of course, in this instance it is especially
important to ensure that you are comparing similar types of contracts. For example, if last year's
participation by DBE primes occurred in a type of contracting in which there are many DBE primes, and
this year you intend to do all of your work in industries in which there are few DBE primes, then it would
be inappropriate to assume that you will replicate similar levels of participation by DBE primes.

C. Consider Past Participation by DBE Subcontractors on Contracts Without Goals. If you obtained any
of your past participation through the use of DBE subcontractors on contracts without DBE goals, then
those attainments should be considered race/gender-neutral and can be used as a basis for estimating a
similar level of race/gender-neutral participation in the next program year. For instance, assume that your
goal for last year was 20% and your achievement was 20%. If a portion of that 20% resulted from the
participation of DBE subcontractors on contracts without goals - and thus from race/gender-neutral
means - then it may be appropriate to assume that you will be able to achieve similar results in the future.
Again, it is extremely important to ensure that you are comparing similar types of contracts. For example,
if last year's participation by DBE primes occurred in a type of contracting in which there are many DBE
subcontractors, and this year you intend to do all of your work in industries in which there are few DBE
subcontractors, then it would be inappropriate to assume that you will replicate similar levels of
participation by DBE subcontractors.

D. Consider MBE/WBE/DBE Participation Pursuant to Race/Gender-Neutral State or Local Programs. An
excellent source of information about how much DBE participation is likely in the absence of race/gender-
conscious measures may be found in similar state or local transportation construction projects that do
not use any race/gender-conscious measures at all. For example, if projects funded with purely state/local
funds involve no race/gender-conscious measures aimed at increasing the participation of DBEs and these

36



projects achieve a median rate of 8% DBE participation, then you may project that you will achieve 8%
DBE participation in your contracting without race/gender-conscious DBE goals. As above, your projection
will be more accurate if you use the median of a number of past years.

E. Consider Concrete Plans to Implement New Race-Reutral Methods. If you have instituted new and
comprehensive mechanisms aimed at obtaining additional DBE participation through race/gender-neutral
means, these efforts might provide the basis for estimating a greater level of race/gender-neutrai
participation for the upcoming year. The key here is that any such efforts used to justify race/gender-
neutral participation in the upcoming fiscal year must be:

new,
ready for immediate implementation,
described in detail, and

likely to result in additional DBE participation.

el L

Evidence might include the establishment of a new, comprehensive mentor-protégée program aimed at
providing assistance to small businesses; a detailed plan to break up larger projects into smaller subparts
for which small businesses and DBEs will be more likely to be able to compete; or the institution of
aggressive new efforts to provide bonding and credit to small companies, including DBEs, that have been
unable to obtain it in the past.

F. Consider Past History of Inability to Achieve Goals. In determining how much of your goal you should
meet through race/gender-neutral means, another factor to consider is a past history of inability to meet
goals. If you have relied exclusively on race/gender-conscious measures in the past to meet your overall
goals, but have not been able to achieve them, this may justify relying exclusively on race/gender-
conscious means to meet your goal for the upcoming year. There are some caveats with respect to this
particular factor in determining whether or not you will be likely to achieve a level playing field through
race/gender-neutral means. If the goal you have set under Part 26 is significantly lower than your past
goals, then your inability to meet your past goals is not a good justification for a completely race/gender-
conscious goal under the new rule. However, if your goal under Part 23 was 20% and you only achieved
15% using entirely race/gender-conscious measures, that would be justification for using entirely
race/gender-conscious measures only if your goal under the new Part 26 is approximately 20% or higher.
This does not mean that you are prohibited from proposing to use race/gender-neutral means to meet all
or part of your goal. However, if you have a history of being unable to achieve reasonable goals in the
past, you will have to demonstrate some additional evidence for your contention that race/gender-neutral
means will suffice to meet your goals in the future. Such evidence might include the establishment of a
new, comprehensive mentor-protégée program aimed at providing assistance to small businesses or the
institution of aggressive new efforts to provide bonding and credit to small companies that have been
unable to obtain it in the past.

G. Avoid Double-Counting. It is important to note that some of the types of evidence for race/gender-
neutral and race/gender-conscious projections outlined above cannot be used at the same time or it will
result in overestimating past race/gender-neutral achievements. For instance, if you both exceeded your
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goals and used DBE primes in the same year - and thus the DBE primes contributed to you exceeding your
goals - then you must be certain not to double count the extent to which the participation of DBE primes
provides a basis for a race/gender-neutral projection in the next year. If you exceeded your goal by 10%
and at the same time DBE primes accounted for 5% of your total DBE participation, then the total
race/gender-neutral participation value for that year would be 10%, not 15%.

H. Monitor DBE Participation to Determine Whether You Need to Adjust Your Use of Race/Gender-
Conscious Measures. Of course, once you have projected how much of your goal can be achieved through
race/gender-neutral means, it will become critically important for you to monitor DBE participation during
the year to determine whether your projections were on target. Your projections are just that: projections.
By monitoring actual DBE participation, you will be able to determine what, if any, midyear corrections
are needed in your mix of race/gender-conscious and race/gender-neutral measures used to achieve your
goals. Remember: you must meet as much of your goal as possible through race/gender-neutral means.
Therefore, if it appears that part way through the fiscal year that you are on track to exceed your goals,
you should ratchet back your use of race/gender-conscious goals. Likewise, if you are using all, or mostly,
race/gender-neutral measures and it appears that you will not meet your goal, you should consider
instituting some race/gender-conscious measures or, at a minimum, more aggressively implementing
your race/gender-neutral measures.
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Attachment 6: Sample Public Notice

Public Notice

Disadvantaged Business Enterprise
Program Goals for FFY 2015, 2016 and 2017

Lebanon Transit, Federal Transit Administration Region Il

Lebanon Transit, in accordance with 49 CFR Part 26, hereby proposes an annual Disadvantaged Business
Enterprise Program (DBE) Goal of 4.27% for procurements assisted by the Federal Transit Administration
(FTA) during FFY 2015, 2016 and 2017.

It is the policy of Lebanon Transit to ensure non-discrimination based on race, color, sex or national
origin in the award of contracts. The purpose of the DBE Program is to create equitable conditions of full
and fair participation for all vendors in the procurement process. Lebanon Transit is an Equal
Opportunity Employer.

Interested parties may review the methodology used to determine the FFY 2015, 2016 and 2017 Goal
for forty-five (45) calendar days following the date of this Notice during normal business hours at the
administrative offices of Lebanon Transit, 200 Willow Street, Lebanon, Pennsylvania, 17046,

Written comments on the FFY 2015, 2016 and 2017 DBE Goals may be submitted no later than luly 18,
2014,

Please submit comments to:

Theresa L. Giurintano, Executive Director
Lebanon Transit

200 Willow Street Lebanon, PA 17046
Phone 717.555.3664
giurintano@lebanontransit.org
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Attachment 7: Form 1 & 2 Demonstration of Good Faith Efforts

[Forms 1 and 2 should be provided as part of the solicitation documents.]

FORM 1: DISADVANTAGED BUSINESS ENTERPRISE (DBE) UTILIZATION

The undersigned bidder/offeror has satisfied the requirements of the bid specification in the following
manner [please check the appropriate space):

The bidder/offeror is committed to a minimum of % DBE utilization on this contract.

The bidder/offeror (if unable to meet the DBE goal of %) is committed to a minimum of

% DBE utilization on this contract a submits documentation demonstrating good faith efforts.

Name of bidder/offeror's firm:

State Registration No.

Prepared by:
{Signature)

Prepared by:
(Print Please)

Title
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FORM 2: LETTER OF INTENT

Name of bidder/offeror's firm: e

Street Address: B

City: State: . -ZIp:

Name of DBE firm: =

Street Address:

City: State: Zip:

Telephone:

Description of work to be performed by DBE firm:

The bidder/offeror is committed to utilizing the above-named DBE firm for the work described
above. The estimated dollar value of this work is $

Affirmation

The above-named DBE firm affirms that it will perform the portion of the contract for the
estimated dollar value as stated above,

Prepared by:
(Signature)

Prepared by:
{Print Please)

Title

If the bidder/offeror does not receive award of the prime contract, any and all representations
in this Letter of Intent and Affirmation shall be null and void.

(Submit this page for each DBE subcontractor.)
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Attachment 8: US POT Certification Forms

US DOT DBE Program Overview

US DOT DBE Final Rule and Program Activities

https://www.transportation.gov/civil-rights/disadvantaged-business-enterprise/dbe-final-rule-and-
program-activities

US DOT DBE Program Points of Contact

https://www.transportation.gov/civil-rights/disadvantaged-business-enterprise/dbe-program-points-
contact

New US DOT DBE Net Worth Statement

financial-statement-form-413

US DOT FORMS
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Attachment 9: DBE Regulation, 49 CFR Part 26

49 CFR Part 26 Sample Disadvantaged Business Enterprise Program

https://www.transportation.gov/sites/dot.gov/files/docs/Sample Disadvantaged Business Enterprise
Program 20140801 S0&.pdf
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